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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 208
[Docket No: USCIS 2020-0013]
RIN 1615-AC57

DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review

8 CFR Part 1208
[A.G. Order No. 5004-2021]
RIN 1125-AB08

Security Bars and Processing; Delay of
Effective Date

AGENCY: U.S. Citizenship and
Immigration Services, Department of
Homeland Security; Executive Office for
Immigration Review, Department of
Justice.

ACTION: Interim final rule with request
for comments.

SUMMARY: On December 23, 2020, the
Department of Homeland Security
(“DHS”) and the Department of Justice
(“D0OJ”) (collectively, “the
Departments”) published a final rule
(“Security Bars rule”) to clarify that the
“danger to the security of the United
States” standard in the statutory bar to
eligibility for asylum and withholding
of removal encompasses certain
emergency public health concerns and
to make certain other changes; that rule
was scheduled to take effect on January
22,2021. As of January 21, 2021, the
Departments delayed the rule’s effective
date for 60 days to March 22, 2021. In
this rule, the Departments are further
extending and delaying the rule’s
effective date to December 31, 2021. In
addition, in light of evolving
information regarding the best
approaches to mitigating the spread of
communicable disease, the Departments
are also considering action to rescind or

revise the Security Bars rule. The
Departments are seeking public
comment on whether that rule
represents an effective way to protect
public health while reducing barriers for
noncitizens seeking forms of protection
in the United States, or whether the
Security Bars rule should be revised or
revoked.

DATES: As of March 22, 2021, the
effective date of the final rule published
at 85 FR 84160 (Dec. 23, 2020), which
was delayed by the rule published at 86
FR 6847 (Jan. 25, 2021), is further
delayed by this interim final rule until
December 31, 2021.

Submission of public comments:
Comments must be submitted on or
before April 21, 2021.

ADDRESSES: You may submit comments,
identified by DHS Docket No. USCIS—
2020-0013, by any one of the following
methods:

o Federal eRulemaking Portal
(strongly preferred): http://
www.regulations.gov. Follow the
website instructions for submitting
comments. If you submit comments
using the eRulemaking portal, please do
not submit a duplicate written comment
via postal mail.

e Mail: If you wish to submit a paper
comment in lieu of an electronic
submission, please direct the mail/
shipment to: Lauren Alder Reid,
Assistant Director, Office of Policy,
Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 1800,
Falls Church, VA 22041. To ensure
proper handling, please reference DHS
Docket No. USCIS-2020-0013 in your
correspondence. Mail must be
postmarked by the comment submission
deadline. Please note that the
Departments cannot accept any
comments that are hand-delivered or
couriered. In addition, the Departments
cannot accept mailed comments
contained on any form of digital media
storage devices, such as CDs/DVDs and
USB drives. If you submit a written
comment via postal mail, please do not
submit a duplicate comment using the
eRulemaking portal.

Comments submitted in a manner
other than those listed above, including
emails or letters sent to DHS or U.S.
Citizenship and Immigration Services
officials, or DOJ or Executive Office for
Immigration Review officials, will not
be considered comments on this final

rule and may not receive a response
from the Departments.
FOR FURTHER INFORMATION CONTACT:
For USCIS: Andrew Davidson,
Asylum Division Chief, Refugee,
Asylum and International Affairs
Directorate, U.S. Citizenship and
Immigration Services, DHS; telephone
240-721-3000 (not a toll-free call).
For EOIR: Lauren Alder Reid,
Assistant Director, Office of Policy,
Executive Office for Immigration
Review, telephone (703) 305-0289 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:

I. Public Participation

Interested persons are invited to
submit comments on any aspect of this
action, as well as a potential future
rulemaking rescinding or amending the
Security Bars rule, by submitting
relevant written data, views, or
arguments. To provide the most
assistance to the Departments,
comments should reference a specific
portion of the rule; explain the reason
for any recommendation; and include
data, information, or authority that
supports the recommended change or
rescission.

All comments submitted should
include the agency name (U.S.
Citizenship and Immigration Services)
and Docket No. USCIS 2020-0013.
Please note that all comments received
are considered part of the public record
and made available for public
inspection at www.regulations.gov. Such
information includes personally
identifiable information (such as a
person’s name, address, or any other
data that might personally identify that
individual) that the commenter
voluntarily submits. You may wish to
consider limiting the amount of
personal information that you provide
in any voluntary public comment
submission that you make to DHS. DHS
may withhold information provided in
comments from public viewing if it
determines that it may impact the
privacy of an individual or is offensive.
For additional information, please read
the Privacy and Security Notice, which
is available at http://
www.regulations.gov.

II. Background and Basis for Delay

On December 23, 2020, the
Departments published the Security
Bars rule to amend existing regulations


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

15070

Federal Register/Vol. 86, No. 53/Monday, March 22, 2021/Rules and Regulations

to clarify that in certain circumstances
there are ‘“reasonable grounds for
regarding [an] alien as a danger to the
security of the United States” or
“reasonable grounds to believe that [an]
alien is a danger to the security of the
United States” based on emergency
public health concerns generated by a
communicable disease, making the alien
ineligible to be granted asylum in the
United States under section 208 of the
Immigration and Nationality Act or the
protection of withholding of removal
under that Act or subsequent
regulations (because of the threat of
torture). See Security Bars and
Processing, 85 FR 84160 et seq. (Dec. 23,
2020). The rule was scheduled to take
effect on January 22, 2021.

On January 20, 2021, the White House
Chief of Staff issued a memorandum
asking agencies to consider delaying,
consistent with applicable law, the
effective dates of any rules that have
published and not yet gone into effect,
for the purpose of allowing the
President’s appointees and designees to
review questions of fact, law, and policy
raised by those regulations. See
Memorandum for the Heads of
Executive Departments and Agencies
from Ronald A. Klain, Assistant to the
President and Chief of Staff, Re:
Regulatory Freeze Pending Review (Jan.
20, 2021). As of January 21, 2021, the
Departments delayed the effective date
of the Security Bars rule to March 22,
2021, consistent with that memorandum
and a preliminary injunction in place
with respect to a related rule, as
discussed below. See Security Bars and
Processing; Delay of Effective Date, 86
FR 6847 (Jan. 25, 2021).

The Departments have good cause to
delay this rule’s effective date further
without advance notice and comment
because implementation of this rule is
not feasible due to a preliminary
injunction against a related rule. The
provisions of the Security Bars rule are
premised upon, and reliant upon, the
revisions to the Departments’ asylum
rules previously made by a separate
joint rule that became effective before
the Security Bars rule was scheduled to
take effect. The Departments issued the
“Global Asylum” rule, entitled
Procedures for Asylum and Withholding
of Removal; Credible Fear and
Reasonable Fear Review, on December
11, 2020.? On January 8, 2021, in the
case of Pangea Legal Services v.
Department of Homeland Security, a
district court preliminarily enjoined the
Departments “from implementing,
enforcing, or applying the [Global
Asylum final] rule . . . or any related

1 See 85 FR 80274 (Dec. 11, 2020).

policies or procedures.” 2 The
preliminary injunction remains in place.

As the Departments noted in their
previous rule delaying the January 22,
2021, effective date for the Security Bars
rule, because of the preliminary
injunction in effect against
implementation of the Global Asylum
final rule, implementing the Security
Bars rule is not viable at this time, as the
two rules are intertwined.3 Specifically,
the Security Bars rule relies upon the
regulatory framework for applying bars
to asylum during credible fear
processing that was established in the
Global Asylum final rule.# The Notice of
Proposed Rulemaking (NPRM) for the
Security Bars rule, which was published
on July 9, 2020, included proposed
regulatory text instructing adjudicators
to apply the bar during credible and
reasonable fear screenings.5 This
proposal would have created an
exception to the then-existing rule that
the statutory bars to asylum and
withholding of removal, including the
“‘danger to the security of the United
States” bars underlying the Security
Bars rule, were not to be considered
during the credible and reasonable fear
screening processes.® The proposed rule
justified this exception as necessary to
allow DHS to quickly remove
individuals covered by the bars, rather
than sending them to full removal

2Nos. 20-09253-]D & 20-09258-]D, 2021 WL
75756, at *7 (N.D. Cal. Jan. 8, 2021). The U.S.
District Court for the Northern District of California
held that the plaintiffs, who had brought two
related actions, had shown a likelihood that Chad
F. Wolf, who approved the Global Asylum final rule
in his capacity as Acting Secretary of Homeland
Security, did not have valid authority to act in that
capacity. See id. at *6. The District Court did not
reach any other ground for issuing the injunction.
See id. Following the court’s ruling, Acting
Secretary of Homeland Security Peter T. Gaynor
and Mr. Wolf took steps to ratify the Global Asylum
final rule. See DHS Delegation No. 23028,
Delegation to the Under Secretary for Strategy,
Policy, and Plans to Act on Final Rules,
Regulations, and Other Matters (Jan. 12, 2021);
Chad F. Wolf, Ratification (Jan. 14, 2021). By
issuing this rule delaying the effective date of the
Security Bars rule, the Departments are not
indicating their position on Mr. Gaynor or Mr.
Wolf’s actions or authority, or on the outcome thus
far in Pangea.

3 See 86 FR at 6847.

4 See, e.g., 85 FR at 84176 (“As noted, the
[Security Bars] final rule is not, as the NPRM
proposed, modifying the regulatory framework to
apply the danger to the security of the United States
bars at the credible fear stage because, in the
interim between the NPRM and the final rule, the
[Global Asylum final rule] did so for all of the bars
to eligibility for asylum and withholding of
removal.”); id. at 84189 (describing changes made
in the Security Bars rule ““to certain regulatory
provisions not addressed in the proposed rule as
necessitated by the intervening promulgation of the
[Global Asylum final] Rule”).

5 Security Bars and Processing, 85 FR 41201,
41216-2012;17, 41218 (Iuly 9, 2020).

6 See id. at 41207.

proceedings for adjudication of their
asylum and withholding of removal
claims, which can take months or even
years.” The NPRM explained that
applying the bars during credible fear
and reasonable fear screenings was
necessary to reduce health and safety
dangers to both the public at large and
DHS officials.? Indeed, applying these
bars only after the affected individuals
have been present in the United States
for an extended period of time would do
little, if anything, to prevent the spread
of such diseases, significantly
undercutting the justification for the
Security Bars rule.

While DHS and DOJ were reviewing
the comments submitted in response to
the Security Bars NPRM, the Global
Asylum final rule was published on
December 11, 2020.° The Global Asylum
final rule changed the general practice
described above to apply all statutory
bars to asylum and withholding of
removal during credible and reasonable
fear screenings.1? The Security Bars
final rule, which was published on
December 23, 2020, therefore revised
the proposed text explicitly to rely on
the changes made by the Global Asylum
final rule.1? As a result, the regulatory
text of significant portions of the
Security Bars rule relies upon and
repeats broader regulatory text that was
established by the Global Asylum final
rule, applying all bars to asylum and
withholding of removal during credible
and reasonable fear screenings.12 The
Security Bars final rule assumed that the
Global Asylum rule would be in effect
and therefore the Security Bars final
rule did not change the credible fear and
reasonable fear framework.13 As a
result, the overlap between the two
rules now has created a situation in
which the Departments would risk
violating the injunction against the
Global Asylum final rule if they were to
implement the identical portions of the
Security Bars final rule, and the
Departments could not implement the
narrower change to the credible fear and
reasonable fear framework proposed in

71d. at 41210-12.

81d. at 41210.

985 FR 80274 (Dec. 11, 2020).

10 ]d. at 80391.

1185 FR 84160, 84174-77.

12 See, e.g., id. at 84194-98 (revising 8 CFR
208.30, 235.6, 1208.30, and 1235.6, among other
provisions) accord 85 FR at 80390-80401 (same).

13 See id. at 84175 (““The Departments note that
the final rule is not, as the NPRM proposed,
modifying the regulatory framework to apply the
danger to the security of the United States bars at
the credible fear stage. In the interim between the
NPRM and the final rule, the Global Asylum Final
Rule did so for all of the bars to eligibility for
asylum and withholding of removal.”).
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the Security Bars NPRM without
additional rulemaking.

Moreover, the framework established
by the Global Asylum final rule is
critical to the justification for the
Security Bars rule, because it would
permit the Departments to remove
individuals who are subject to the bars
expeditiously. On the other hand, if the
Departments were to implement only
the remaining portions of the Security
Bars rule that do not overlap with the
enjoined Global Asylum final rule, the
result would be the very situation that
the Security Bars rule was created to
remedy—namely, that possibly
infectious individuals would be
detained or released inside the United
States, potentially for a lengthy period,
while awaiting their removal hearings.14
Such an outcome would frustrate the
purpose of the Security Bars rule.

Additionally, to implement the full
Security Bars rule—and effectively
reinsert or rely upon regulatory
provisions that the Pangea court has
enjoined—might run afoul of the court’s
injunction. Because it is impracticable
and unnecessary to engage in notice and
comment procedures in the limited time
available while the Departments are
subject to the court’s injunction, the
Departments are publishing this interim
final rule to extend and delay the
Security Bars rule’s effective date until
December 31, 2021. Additionally, in
light of the complex relationship
between the Global Asylum final rule
and the Security Bars rule and the
implications of the Pangea litigation to
the Security Bars rule, the Departments
need additional time to analyze the
consequences of the overlapping and
embedded text and consider whether

14 Specifically, the Security Bars rule’s regulatory
provisions at §§ 208.13(c)(10), 208.16(d)(2),
1208.13(c)(10), and 1208.16(d)(2) clarify that the
“danger to the security of the United States”
statutory bars to eligibility for asylum and
withholding of removal may encompass emergency
public health concerns, and do not overlap with the
enjoined Global Asylum final rule. By contrast, the
provisions at § 208.30(e)(5) restate and amend
provisions newly adopted in the Global Asylum
final rule that have been enjoined. These latter
provisions would require an asylum officer to enter
a negative credible fear of persecution
determination with respect to an arriving alien’s
eligibility for asylum, allowing most aliens to whom
the danger to security bar applies to be quickly
removed under an order of expedited removal.
While the Departments could implement the danger
to security bars to asylum and withholding of
removal determinations without running afoul of
the injunction of the Global Asylum final rule, they
could only do so after the individual has moved
past the credible fear stage of the process and has
been placed into removal proceedings before an
immigration judge under section 240 of the Act.
The individual would need to be either detained in
a congregate setting or released inside the United
States while awaiting his or her removal
proceeding. This is the very situation that the
Security Bars rule intended to avoid.

policy changes are advisable and viable
in light of the litigation.

If the injunction against
implementation of the Global Asylum
rule is lifted before December 31, the
Departments will revise the effective
date of the Security Bars rule as soon as
possible thereafter. Similarly, if the
injunction remains in effect on
December 31, the Departments may
delay the effective date of the Security
Bars rule further. The Departments have
chosen this time-limited delay, rather
than an indefinite delay, due to the
preliminary nature of the injunction.

III. Request for Comment on Amending
or Rescinding the Security Bars Rule

The Departments are further
considering amending or rescinding the
Security Bars rule. In particular, the
Departments are considering whether to
publish a new rule that would remove
or revise the regulatory changes
promulgated in the Security Bars rule.
In connection with that consideration,
the Departments welcome data, views,
and information on the best approaches
for mitigating the spread of
communicable disease in the
operational context implicated by the
Security Bars rule. The Departments are
interested in information the public may
have on more effective alternative
approaches than that taken by the
Security Bars rule, particularly in light
of new or more comprehensive data.
The Departments are also reviewing the
Security Bars rule in light of the
Administration’s policy of expanding
pathways for noncitizens seeking forms
of protection in the United States and
removing barriers that impede access to
immigration benefits, and are seeking
comment on alternative approaches that
may achieve the best public health
outcome while remaining more
consistent with that policy goal.15
Finally, the Departments welcome
comment on the portions of the Global
Asylum final rule that establish the
framework for applying bars to asylum
during credible fear processing, insofar
as such comment is relevant to potential
removal of or revisions to the Security
Bars rule.

15 See, e.g., Executive Order 14010 of February 2,

2021, Creating a Comprehensive Regional
Framework to Address the Causes of Migration, to
Manage Migration Throughout North and Central
America, and to Provide Safe and Orderly
Processing of Asylum Seekers at the United States
Border, 86 FR 8267 (Feb. 5, 2021); Executive Order
14012 of February 2, 2021, Restoring Faith in Our
Legal Immigration Systems and Strengthening
Integration and Inclusion Efforts for New
Americans, 86 FR 8277 (Feb. 5, 2021).

IV. Regulatory Requirements

A. Executive Order 12866 and Executive
Order 13563

Executive Orders (E.O.) 12866
(Regulatory Planning and Review), and
13563 (Improving Regulation and
Regulatory Review) direct agencies to
assess the costs, benefits, and transfers
of available alternatives, and if
regulation is necessary, to select
regulatory approaches that maximize
net benefits, including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity. E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. Pursuant to E.O. 12866, the
Office of Information and Regulatory
Affairs of the Office of Management and
Budget determined that this rule is
“significant” under E.O. 12866 and has
reviewed this regulation.

B. Regulatory Flexibility Act

The Departments have reviewed this
rule in accordance with the Regulatory
Flexibility Act, 5 U.S.C. 601 et seq., and
have determined that this rule further
delaying the effective date of the
Security Bars rule (85 FR 84160) will
not have a significant economic impact
on a substantial number of small
entities. Neither the final Security Bars
rule, nor this rule delaying its effective
date, regulate “‘small entities” as that
term is defined in 5 U.S.C. 601(6). Only
individuals, rather than entities, are
eligible to apply for asylum and related
forms of relief, and only individuals are
placed in immigration proceedings.

C. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions are
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

D. Congressional Review Act

This rule is not a major rule as
defined by section 804 of the
Congressional Review Act (“CRA”). 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign
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based enterprises in domestic and
export markets. The Departments have
complied with the CRA’s reporting
requirements and have sent this final
rule to Congress and to the Comptroller
General as required by 5 U.S.C.
801(a)(1).

E. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of E.O. 13132,
the Departments believe that this rule
will not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

F. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in section 3(a) and
3(b)(2) of E.O. 12988.

G. Paperwork Reduction Act

This rule does not create new, or
revisions to existing, “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320.

H. Executive Order 13175 (Consultation
and Coordination With Indian Tribal
Governments)

This rule does not have “tribal
implications” because it does not have
substantial direct effects on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Accordingly, E.O. 13175 (Consultation
and Coordination with Indian Tribal
Governments), requires no further
agency action or analysis.

Alejandro N. Mayorkas,
Secretary, U.S. Department of Homeland
Security.

Dated: March 17, 2021.
Merrick B. Garland,
Attorney General, Department of Justice.
[FR Doc. 2021-05931 Filed 3—-19-21; 8:45 am]
BILLING CODE 9111-97-P; 4410-30-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 208

[CIS No. 2671-20; DHS Docket No. USCIS-
2020-0017]

RIN 1615-AC59

Asylum Interview Interpreter
Requirement Modification Due to
COVID-19

AGENCY: U.S. Citizenship and
Immigration Services (USCIS),
Department of Homeland Security
(DHS).

ACTION: Final rule and temporary final
rule; extension.

SUMMARY: The Department of Homeland
Security (DHS) is extending the effective
date (for 180 days) of its temporary final
rule which modified certain regulatory
requirements to help ensure that USCIS
may continue with affirmative asylum
adjudications during the COVID-19
pandemic.

DATES: This final rule is effective March
22, 2021. The expiration date of the
temporary final rule published at 85 FR
59655 on September 23, 2020, is
extended from March 22, 2021, to
September 20, 2021.

FOR FURTHER INFORMATION CONTACT:
Maureen Dunn, Chief, Humanitarian
Affairs Division, Office of Policy and
Strategy, U.S. Citizenship and
Immigration Services (USCIS),
Department of Homeland Security, 5900
Capital Gateway Drive, Camp Springs,
MD 20588-0009; telephone 240-721—
3000 (this is not a toll-free number).
Individuals with hearing or speech
impairments may access the telephone
numbers above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877-889-5627 (TTY/TDD).

SUPPLEMENTARY INFORMATION:

I. Legal Authority To Issue This Rule
and Other Background

A. Legal Authority

The Secretary of Homeland Security
(Secretary) publishes this extension of
the temporary final rule pursuant to his
authorities concerning asylum
determinations. The Homeland Security
Act of 2002 (HSA), Public Law 107-296,
as amended, transferred many functions
related to the execution of Federal
immigration law to the newly created
DHS. The HSA amended the
Immigration and Nationality Act (INA
or the Act), charging the Secretary “with
the administration and enforcement of
this chapter and all other laws relating
to the immigration and naturalization of

aliens,” INA 103(a)(1), 8 U.S.C.
1103(a)(1), and granted the Secretary the
power to take all actions “necessary for
carrying out” the immigration laws,
including the INA, id. 1103(a)(3). The
HSA also transferred to DHS
responsibility for affirmative asylum
applications, i.e., applications for
asylum made outside the removal
context. See 6 U.S.C. 271(b)(3). That
authority has been delegated within
DHS to U.S. Citizenship and
Immigration Services (USCIS). USCIS
asylum officers determine, in the first
instance, whether a noncitizen’s
affirmative asylum application should
be granted. See 8 CFR 208.4(b), 208.9.
With limited exception, the Department
of Justice Executive Office for
Immigration Review has exclusive
authority to adjudicate asylum
applications filed by noncitizens who
are in removal proceedings. See INA
103(g), 240; 8 U.S.C. 1103(g), 1229a.
This broad division of functions and
authorities informs the background of
this rule.

B. Legal Framework for Asylum

Asylum is a discretionary benefit that
generally can be granted to eligible
noncitizens who are physically present
or who arrive in the United States,
irrespective of their status, subject to the
requirements in section 208 of the INA,
8 U.S.C. 1158, and implementing
regulations, see 8 CFR parts 208, 1208.

Section 208(d)(5) of the INA, 8 U.S.C.
1158(d)(5), imposes several mandates
and procedural requirements for the
consideration of asylum applications.
Congress also specified that the
Attorney General and Secretary of
Homeland Security “may provide by
regulation for any other conditions or
limitations on the consideration of an
application for asylum,” so long as
those limitations are ‘“not inconsistent
with this chapter.” INA 208(d)(5)(B), 8
U.S.C. 1158(d)(5)(B). In sum, the current
statutory framework leaves the Attorney
General (and, after the HSA, also the
Secretary) significant discretion to
regulate consideration of asylum
applications. USCIS regulations
promulgated under this authority set
agency procedures for asylum
interviews, and require that applicants
unable to proceed in English “must
provide, at no expense to the Service, a
competent interpreter fluent in both
English and the applicant’s native
language or any other language in which
the applicant is fluent.” 8 CFR 208.9(g).
This requirement means that all asylum
applicants who cannot proceed in
English must bring an interpreter to
their interview, posing a serious health
risk in the current climate.
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Accordingly, this temporary rule
extends the temporary final rule
published at 85 FR 59655 to continue to
address the international spread of
pandemic Coronavirus Disease 2019
(COVID-19) by seeking to slow the
transmission and spread of the disease
during asylum interviews before USCIS
asylum officers. To that end, this
temporary rule will extend the
requirement in certain instances that
noncitizens interviewed for this
discretionary asylum benefit use USCIS
Government-provided interpreters.

C. The COVID-19 Pandemic

On January 31, 2020, the Secretary of
Health and Human Services declared a
public health emergency under section
319 of the Public Health Service Act (42
U.S.C. 247d), in response to COVID-19.1
On February 24, 2021, the President
issued a continuation of the National
Emergency concerning the COVID-19
pandemic 2 and on January 7, 2021 the
U.S. Department of Health and Human
Services renewed the determination that
a public health emergency exists.3 A
more detailed background discussion of
the COVID-19 pandemic is found in the
original temporary rule and USCIS
incorporates in this extension the
discussion of the pandemic in to this
extension. 85 FR 59655.

Since publication of the original rule,
several variants of the virus that causes
COVID-19 have been reported in the
United States.* Some evidence already
suggests that at least one variant may be
associated with an increased risk of
death.5 As of February 23, 2021, there
have been approximately 110,763,898
cases of COVID-19 identified globally,
resulting in approximately 2,455,331
deaths; approximately 27,702,074 cases
have been identified in the United
States, with about 480,467 new cases
being identified in the 7 days preceding
February 23rd, and approximately
491,894 reported deaths due to the
disease.b

1HHS, Determination of Public Health
Emergency, 85 FR 7316 (Feb. 7, 2020).

2Notice on the Continuation of the National
Emergency Concerning the Coronavirus Disease
2019 (COVID-19) Pandemic, 86 FR 11599 (Feb. 26,
2021); Proclamation 9994 of March 13, 2020,
Declaring a National Emergency Concerning the
Coronavirus Disease (COVID-19) Outbreak, 85 FR
15337 (Mar. 18, 2020).

3HHS, Renewal of Determination That A Public
Health Emergency Exists (Jan. 7, 2021), https://
www.phe.gov/emergency/news/healthactions/phe/
Pages/covid19-07Jan2021.aspx.

4CDC, Emerging SARS-CoV-2 Variants (Jan. 28,
2021), https://www.cdc.gov/coronavirus/2019-ncov/
more/science-and-research/scientific-brief-
emerging-variants.html.

51d.

6 WHO, Weekly epidemiological update—23
February 2021 (Feb. 23, 2021), available at https://

As of February 27, 2021, the U.S.
Food and Drug Administration (FDA)
has issued emergency use
authorizations (EUAs) for three COVID—-
19 vaccines.” One vaccine is produced
by Pfizer-BioNTech, one by Moderna,
and one by Janssen.8 The Pfizer-
BioNTech and Moderna vaccines
require two doses to be effective at
preventing COVID-19 illness.? The
Janssen vaccine requires only one
dose.1° As of February 17th 2021, only
15,471,536 people in the United States
had completed a COVID-19 vaccine
regimen.!! The vaccine supply is
currently limited, but the federal
government is working to expand access
to the COVID-19 vaccines to everyone
in the United States.12 Health experts do
not yet know what percentage of people
in the U.S. will need to be vaccinated
before enough individuals in the
community are protected to
meaningfully reduce the spread of the
disease from person to person.13 Experts
are still learning about how effectively
the vaccines prevent those who have
been vaccinated from spreading the
virus that causes COVID-19 to other
people.1? There are also multiple
variants of the virus that causes COVID—
19 circulating in the United States.
Scientists are still working to determine
how effective the currently authorized
vaccines are against these variants.1®

www.who.int/publications/m/item/weekly-
epidemiological-update—23-february-2021.

7FDA, COVID-19 Vaccines (Feb. 12, 2021),
https://www.fda.gov/emergency-preparedness-and-
response/coronavirus-disease-2019-covid-19/covid-
19-vaccines.

8FDA, COVID-19 Vaccines (Feb. 12, 2021),
https://www.fda.gov/emergency-preparedness-and-
response/coronavirus-disease-2019-covid-19/covid-
19-vaccines. Janssen Biotech Inc., the manufacturer
of the third vaccine granted an EUA by the FDA,
is a Janssen Pharmaceutical Company of Johnson &
Johnson.

9CDC, Information about the Moderna COVID-19
Vaccine (Jan. 25, 2021), https://www.cdc.gov/
coronavirus/2019-ncov/vaccines/different-vaccines/
Moderna.html; CDC, Information about the Pfizer-
BioNTech COVID-19 Vaccine (Jan. 25, 2021),
https://www.cdc.gov/coronavirus/2019-ncov/
vaccines/different-vaccines/Pfizer-BioNTech.html.

10FDA, FDA Issues Emergency Use Authorization
for Third COVID-19 Vaccine (Feb. 27, 2021),
https://www.fda.gov/news-events/press-
announcements/fda-issues-emergency-use-
authorization-third-covid-19-vaccine.

11 CDC, COVID Date Tracker—COVID-19
Vaccinations in the United States (Feb. 17, 2021),
https://covid.cdc.gov/covid-data-tracker/
#vaccinations.

12CDC, Key Things to Know About COVID-19
Vaccines (Feb. 9, 2021), https://www.cdc.gov/
coronavirus/2019-ncov/vaccines/
keythingstoknow.htmI?CDC AA
refVal=https%3A % 2F % 2Fwww.cdc.gov
% 2Fcoronavirus%2F2019-ncov%2Fvaccines % 2F8-
things.html.

131d.

141d.

15CDC, Emerging SARS-CoV-2 Variants (Jan. 28,
2021), https://www.cdc.gov/coronavirus/2019-ncov/

Furthermore, hospitalization and
mechanical respiratory support may still
be required in severe cases of COVID—
19 illness.16 Testing is available to
confirm suspected cases of COVID-19
infection. At present, the time it takes to
receive results varies, based on type of
test used, laboratory capacity, and
geographic location, among other
factors.1” The CDC warns that a negative
test result could stem from the
collection of the sample used in the test
occurring too early in the course of that
individual’s infection, and highlights
that the individual may still get sick or
test positive later in the course of their
infection.18

Many states and businesses are
reopening in various phases, yet there
are numerous challenges. The CDC has
posted guidance for workplaces that
either have reopened, or plan to do so,
which include: Ensuring social
distancing, installing physical barriers,
modifying workspaces, closing
communal spaces, staggering shifts,
limiting travel, modifying commuting
practices, and actively encouraging
employees who have symptoms to stay
home.19

II. Purpose of This Temporary Final
Rule

In light of the pandemic and to
protect its workforce and help mitigate
the spread of COVID-19, USCIS
temporarily suspended all face-to-face
services with the public from March 18,
2020 to June 4, 2020. In an effort to
promote safety as USCIS reopened
offices to the public for in-person
services and resumed necessary
operations, so that applicants for asylum
and other USCIS immigration benefits
could continue with their applications
and petitions and not face adverse
delays, USCIS implemented various
mitigation efforts to protect the health
and safety of the employees and the
public, including: Requiring facial
covers for all employees and members

more/science-and-research/scientific-brief-
emerging-variants.html.

16 CDC, Interim Clinical Guidance for
Management of Patients with Confirmed
Coronavirus Disease (COVID-19) (Feb. 16, 2021),
https://www.cdc.gov/coronavirus/2019-ncov/hcp/
clinical-guidance-management-patients.html.

17CDC, Test for Current Infection (Viral Test)
(Feb. 16, 2021), https://www.cdc.gov/coronavirus/
2019-ncov/testing/diagnostic-testing.html.

181d.

19CDC, Guidance for Businesses and Employers
Responding to Coronavirus Disease 2019 (COVID—
19) (Jan. 4, 2021), https://www.cdc.gov/coronavirus/
2019-ncov/community/guidance-business-
response.html; CDC, Guidance for Cleaning and
Disinfecting Public Spaces, Workplaces, Businesses,
Schools, and Homes (Jan. 5, 2021), https://
www.cdc.gov/coronavirus/2019-ncov/community/
reopen-guidance.html.
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https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fvaccines%2F8-things.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fvaccines%2F8-things.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fvaccines%2F8-things.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fvaccines%2F8-things.html
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/keythingstoknow.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.gov%2Fcoronavirus%2F2019-ncov%2Fvaccines%2F8-things.html
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of the public above the age of two;
limiting the number of employees and
members of the public in the office;
conducting interviews from separate
offices to ensure that employees are not
in the same room as members of the
public; and installing plexiglass where
necessary to provide a barrier for
employees when social distancing is not
possible. Other mitigation efforts, such
as mandatory temperature screening for
visitors and voluntary checks for
employees, were implemented in
January 2021.

DHS implemented a temporary rule
on September 23, 2020 in order to
reduce visitors to asylum offices in
support of the overall COVID-19
mitigation strategies described above.
Between September 23, 2020 and March
10, 2021, USCIS conducted 7,764
asylum interviews. That temporary rule,
along with other noted public safety
measures, have been effective in
keeping our workforce and the public
safe. As of March 5, 2021, there have
been 1,577 confirmed cases of COVID—
19 exposure among USCIS employees
and contractors. The USCIS exposure
rate (5.6%) remains below the national
average (8.6%).

Therefore, DHS has determined that it
is in the best interest of the public and
USCIS employees and contractors to
extend the temporary rule for another
180 days. Under this extension, asylum
applicants who are unable to proceed
with the interview in English will
ordinarily be required to proceed with
government-provided telephonic
contract interpreters so long as they
speak one of the 47 languages found on
the Required Languages for Interpreter
Services Blanket Purchase Agreement/
U.S. General Services Administration
Language Schedule (“GSA Schedule”).
If the applicant does not speak a
language on the GSA Schedule or elects
to speak a language that is not on the
GSA Schedule, the applicant will be
required to bring his or her own
interpreter to the interview who is
fluent in English and the elected
language (not on the GSA schedule).

USCIS incorporates into this
extension the justifications, as well as
the discussion on the benefits of
providing telephonic contract
interpreters in reducing the risk of
contracting COVID-19 for applicants,
attorneys, interpreters, and USCIS
employees from the original rule.

III. Discussion of Regulatory Change: 8
CFR 208.9(h) 20

DHS has determined that there are
reasonable grounds for regarding
potential exposure to COVID-19 as a
public health concern and thus
sufficient to continue to modify the
interpreter requirement for asylum
applicants to lower the number of in-
person attendees at asylum interviews.
DHS will continue to require asylum
applicants to proceed with the asylum
interview using USCIS’s interpreter
services for another 180 days following
publication of this temporary final rule
if they are fluent in one of the 47
languages discussed in the temporary
rule at 85 FR at 59657.21 After the 180
days concludes, asylum applicants
unable to proceed in English will again
be required to provide their own
interpreters under 8 CFR 208.9(g).

DHS noted in the original temporary
final rule that it would evaluate the
public health concerns and resource
allocation to determine whether to
extend the rule. DHS has determined
that extending this rule is necessary for
public safety, and accordingly, DHS is
extending this rule for 180 days unless
it is further extended at a later date, and
it continues to apply to all asylum
interviews across the nation. USCIS has
determined that an extension of 180
days is appropriate given that (1) the
pandemic is ongoing; 22 (2) there is
much that remains unknown about the
transmissibility, severity, and other
features associated with COVID-19; (3)
mitigation is especially important before
additional vaccines and treatments
become widely available; and (4) several
variants of the virus that causes COVID—
19 are circulating in the US. Health
experts are still learning how easily
these variants can be transmitted and

20 The interpreter interview provisions can be
found in two parallel sets of regulations:
Regulations under the authority of DHS are
contained in 8 CFR part 208; and regulations under
the authority of the Department of Justice (DOJ) are
contained in 8 CFR part 1208. Each set of
regulations contains substantially similar
provisions regarding asylum interview processes,
and each articulates the interpreter requirement for
interviews before an asylum officer. Compare 8 CFR
208.9(g), with 8 CFR 1208.9(g). This temporary final
rule revises only the DHS regulations at 8 CFR
208.9. Notwithstanding the language of the parallel
DOJ regulations in 8 CFR 1208.9, as of the effective
date of this TFR, the revised language of 8 CFR
208.9(h) is binding on DHS and its adjudications for
180 days. DHS would not be bound by the DOJ
regulation at 8 GFR 1208.9(g).

21 DHS notes that this extension does not modify
8 CFR 208.9(g); rather the extension temporary rule
is written so that any asylum interviews occurring
while the temporary rule is effective will be bound
by the requirements at 8 CFR 208.9(h).

22 See 86 FR 11599; 85 FR 15337; HHS, Renewal
of Determination that a Public Health Emergency
exists.

how effectively the currently authorized
vaccines provide protection against the
variants. Prior to the expiration of this
extension to the temporary rule, DHS
will again evaluate the public health
concerns and resource allocation to
determine if another extension is
appropriate to further the goals of
promoting public safety. If necessary,
DHS would publish any such extension
via a rulemaking in the Federal
Register.

IV. Regulatory Requirements

A. Administrative Procedure Act (APA)

DHS is issuing this extension as a
temporary final rule pursuant to the
APA’s “good cause” exception. 5 U.S.C.
553(b)(B). DHS may forgo notice-and-
comment rulemaking and a delayed
effective date because the APA provides
an exception from those requirements
when an agency “for good cause finds

. . that notice and public procedure
thereon are impracticable, unnecessary,
or contrary to the public interest.”” 5
U.S.C. 553(b)(B); see 5 U.S.C. 553(d)(3).

The good cause exception for forgoing
notice-and-comment rulemaking
“excuses notice and comment in
emergency situations, or where delay
could result in serious harm.” Jifry v.
FAA, 370 F.3d 1174, 1179 (D.C. Cir.
2004). Although the good cause
exception is “narrowly construed and
only reluctantly countenanced,” Tenn.
Gas Pipeline Co. v. FERC, 969 F.2d
1141, 1144 (D.C. Cir 1992), DHS has
appropriately invoked the exception in
this case, for the reasons set forth below.
Additionally, on multiple occasions,
agencies have relied on this exception to
promulgate both communicable disease-
related 23 and immigration-related 24

23 HHS Control of Communicable Diseases;
Foreign Quarantine, 85 FR 7874 (Feb. 12, 2020)
(interim final rule to enable the CDC ‘“‘to require
airlines to collect, and provide to CDG, certain data
regarding passengers and crew arriving from foreign
countries for the purposes of health education,
treatment, prophylaxis, or other appropriate public
health interventions, including travel restrictions”);
Control of Communicable Diseases; Restrictions on
African Rodents, Prairie Dogs, and Certain Other
Animals, 68 FR 62353 (Nov. 4, 2003) (interim final
rule to modify restrictions to “prevent the spread
of monkeypox, a communicable disease, in the
United States.”).

24 See, e.g., Visas: Documentation of
Nonimmigrants Under the Immigration and
Nationality Act, as Amended, 81 FR 5906, 5907
(Feb. 4, 2016) (interim rule citing good cause to
immediately require a passport and visa from
certain H2—A Caribbean agricultural workers to
avoid “‘an increase in applications for admission in
bad faith by persons who would otherwise have
been denied visas and are seeking to avoid the visa
requirement and consular screening process during
the period between the publication of a proposed
and a final rule”); Suspending the 30-Day and
Annual Interview Requirements From the Special
Registration Process for Certain Nonimmigrants, 68
FR 67578, 67581 (Dec. 2, 2003) (interim rule
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interim rules, as well as extend such
rules.25

DHS is publishing this extension as a
temporary final rule because of the
continuing COVID-19 crisis and
incorporates into this extension the
discussion of good cause from the
original temporary rule. Additionally, as
discussed earlier in this preamble, on
January 7, 2021, the Secretary of Health
and Human Services renewed the
determination that a COVID-19 public
health emergency exists.26 On February
26, 2021, President Biden published a
notice on the continuation of the state
of the National Emergency concerning
the COVID-19 outbreak.2?

As of February 23, 2021, there have
been approximately 110,763,898 cases
of COVID-19 identified globally,
resulting in approximately 2,455,331
deaths; approximately 27,702,074 cases
have been identified in the United
States, with about 480,467 new cases
being identified in the 7 days preceding
February 23rd, and approximately
491,894 reported deaths due to the
disease.28

Hospitalization may still be required
in severe cases and mechanical
respiratory support may be needed in
the most severe cases. Additionally,
several variants of the virus that causes
COVID-19 have been reported in the
United States.2? Some evidence already
suggests that at least one variant may be
associated with an increased risk of
death.30

Based on the continuing health
emergency, DHS has concluded that the
good cause exceptions in 5 U.S.C.
553(b)(B) and (d)(3) apply to this
temporary final rule extension. Delaying
implementation of this rule until the
conclusion of notice-and-comment
procedures and the 30-day delayed
effective date would be impracticable
and contrary to the public interest due
to the need to continue agency
operations and reduce associated risk to

claiming the good cause exception for suspending
certain automatic registration requirements for
nonimmigrants because “without [the] regulation
approximately 82,532 aliens would be subject to 30-
day or annual re-registration interviews” over a six-
month period).

25 See, e.g., Temporary Changes to Requirements
Affecting H-2A Nonimmigrants Due To the COVID-
19 National Emergency: Partial Extension of Certain
Flexibilities, 85 FR 51304 (Aug. 20, 2020)
(temporary final rule extending April 20, 2020
temporary final rule).

26 HHS, Renewal of Determination that a Public
Health Emergency exists.

2786 FR 11599.

28 WHO, Weekly epidemiological update.

29 CDC, Emerging SARS—-CoV-2 Variants (Jan. 28,
2021), https://www.cdc.gov/coronavirus/2019-ncov/
more/science-and-research/scientific-brief-
emerging-variants.html.
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asylum office staff, as well as the public,
with the spread of COVID-19.

As of March 10, 2021, USCIS had
397,451 asylum applications, on behalf
of 625,220 noncitizens, pending final
adjudication. Over 94% of these
pending applications are awaiting an
interview by an asylum officer. The
USCIS backlog will continue to increase
unless USCIS can safely and efficiently
conduct asylum interviews.

This extension temporary final rule is
promulgated as a response to COVID-
19. It is temporary, limited in
application to only those asylum
applicants who cannot proceed with the
interview in English, and narrowly
tailored to mitigate the spread of
COVID-19. To not extend such a
measure could cause serious and far-
reaching public safety and health
effects.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act, 5
U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, requires an agency
to prepare and make available to the
public a regulatory flexibility analysis
that describes the effect of the rule on
small entities (i.e., small businesses,
small organizations, and small
governmental jurisdictions). A
regulatory flexibility analysis is not
required when a rule is exempt from
notice-and-comment rulemaking.

C. Unfunded Mandates Reform Act of
1995

This temporary final rule extension
will not result in the expenditure by
state, local, and tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year,
and it will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

D. Congressional Review Act

This temporary final rule extension is
not a major rule as defined by section
804 of the Congressional Review Act. 5
U.S.C. 804. This rule will not result in
an annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

E. Executive Order 12866 Executive
Order 13563

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess the costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. This rule is designated a
significant regulatory action under E.O.
12866. Accordingly, the Office of
Management and Budget (OMB) has
reviewed this regulation. DHS, however,
is proceeding under the emergency
provision of Executive Order 12866
Section 6(a)(3)(D) based on the need to
move expeditiously during the current
public health emergency.

This extension of the original
temporary rule will continue to help
asylum applicants proceed with their
interviews in a safe manner, while
protecting agency staff. As a result of the
original temporary rule, between
September 23, 2020 and March 10,
2021, USCIS conducted 7,764 asylum
interviews, with interpreters available
telephonically. This extension of the
original temporary rule is not expected
to result in any additional costs to the
applicant or to the government. As
previously explained, the contract
interpreters will be provided at no cost
to the applicant. USCIS already has an
existing contract to provide telephonic
interpretation and monitoring in
interviews for all of its case types.
USCIS has provided monitors for many
years. Almost all interviews that utilize
a USCIS provided interpreter after this
rulemaking would have had a
contracted monitor under the status
quo. As the cost of monitoring and
interpretation are identical under the
contract and monitors will no longer be
needed for these interviews, the
implementation of this rule is projected
to be cost neutral or negligible as USCIS
is already paying for these services even
without this rule.

F. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this


https://www.cdc.gov/coronavirus/2019-ncov/more/science-and-research/scientific-brief-emerging-variants.html
https://www.cdc.gov/coronavirus/2019-ncov/more/science-and-research/scientific-brief-emerging-variants.html
https://www.cdc.gov/coronavirus/2019-ncov/more/science-and-research/scientific-brief-emerging-variants.html

15076

Federal Register/Vol. 86, No. 53/Monday, March 22, 2021/Rules and Regulations

rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

G. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in section 3(a) and
3(b)(2) of Executive Order 12988.

H. Paperwork Reduction Act

This rule does not propose new, or
revisions to existing, “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
chapter 35, and its implementing
regulations, 5 CFR part 1320. As this is
an extension of a temporary final rule
and would only span 180 days, USCIS
does not anticipate a need to update the
Form I-589, Application for Asylum
and for Withholding of Removal,
despite the existing language on the
Instructions regarding interpreters,
because it will be primarily
rescheduling interviews that were
cancelled due to COVID-19. USCIS will
post updates on its I-589 website,
https://www.uscis.gov/i-589, and other
asylum and relevant web pages
regarding the new interview
requirements in this regulation, as well
as provide personal notice to applicants
via the interview notices issued to
applicants prior to their interview.

List of Subjects in 8 CFR Part 208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, the Secretary of
Homeland Security amends 8 CFR part
208 as follows:

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 1. The authority citation for part 208
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Pub. L. 110-229; 8
CFR part 2; Pub. L. 115-218.

m 2. Section 208.9(h) introductory text is
revised to read as follows:

§208.9 Procedure for interview before an
asylum officer.
* * * * *

(h) Asylum applicant interpreters. For
asylum interviews conducted between

September 23, 2020 through September
20, 2021:

* * * * *

Alejandro Mayorkas,

Secretary, U.S. Department of Homeland
Security.

[FR Doc. 2021-05872 Filed 3—-19-21; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 3 and 5
[Docket ID OCC-2021-0002]
RIN 1557-AF09

FEDERAL RESERVE SYSTEM

12 CFR Part 217
[Regulation Q; Docket No. R-1741 ]
RIN 7100-AG11

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 324
RIN 3064—-AF73

Regulatory Capital Rule: Emergency
Capital Investment Program

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); and Federal Deposit
Insurance Corporation (FDIC).

ACTION: Interim final rule; request for
public comment.

SUMMARY: In order to support and
facilitate the timely implementation and
acceptance of the Congressionally
authorized Emergency Capital
Investment Program (ECIP) for the
Department of the Treasury to make
capital investments in low- and
moderate-income community financial
institutions, the OCC, Board, and FDIC
(together, the agencies) are issuing an
interim final rule that provides that
preferred stock issued under ECIP
qualifies as additional tier 1 capital and
that subordinated debt issued under
ECIP qualifies as tier 2 capital under the
agencies’ capital rule.
DATES: This rule is effective on March
22, 2021. Comments must be received
on or before May 21, 2021.
ADDRESSES:

OCC: Commenters are encouraged to
submit comments through the Federal
eRulemaking Portal, if possible. Please

use the title “Amendments to the
Capital Rule to Facilitate the Emergency
Capital Investment Program” to
facilitate the organization and
distribution of the comments. You may
submit comments by any of the
following methods:

Federal eRulemaking Portal: Go to
https://www.regulations.gov/. Enter
“Docket ID OCC-2021-0002" in the
Search Box and click ““Search.” Public
comments can be submitted via the
“Comment” box below the displayed
document information or by clicking on
the document title and then clicking the
“Comment” box on the top-left side of
the screen. For help with submitting
effective comments please click on
“View Commenter’s Checklist.” For
assistance with the Regulations.gov site,
please call (877) 378-5457 (toll free) or
(703) 454-9859 Monday-Friday, 9am-
5pm ET or email regulations@
erulemakinghelpdesk.com.

Mail: Chief Counsel’s Office, Attn:
Comment Processing, Office of the
Comptroller of the Currency, 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

Hand Delivery/Courier: 400 7th Street
SW, Suite 3E-218, Washington, DC
20219.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-2021-0002" in your comment.
In general, the OCC will enter all
comments received into the docket and
publish the comments on the
Regulations.gov website without
change, including any business or
personal information provided such as
name and address information, email
addresses, or phone numbers.
Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
include any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
action by the following method:

Go to https://www.regulations.gov/.
Enter “Docket ID OCC-2021-0002" in
the Search box and click “Search.”
Click on the “Documents” tab and then
the document’s title. After clicking the
document’s title, click the “Browse
Comments” tab. Comments can be
viewed and filtered by clicking on the
“Sort By” drop-down on the right side
of the screen or the ‘“Refine Results”
options on the left side of the screen.
Supporting materials can be viewed by
clicking on the “Documents” tab and
filtered by clicking on the “Sort By”
drop-down on the right side of the


mailto:regulations@erulemakinghelpdesk.com
mailto:regulations@erulemakinghelpdesk.com
https://www.regulations.gov/
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screen or the “Refine Documents
Results” options on the left side of the
screen. For assistance with the
Regulations.gov site, please call (877)
378-5457 (toll free) or (703) 454—9859
Monday-Friday, 9 a.m.—5 p.m. ET or
email regulations@
erulemakinghelpdesk.com.

The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

Board: You may submit comments,
identified by Docket No. R—1741 and
RIN No. 7100-AG11, by any of the
following methods:

Agency Website: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
https://www.federalreserve.gov/apps/
foia/proposedregs.aspx.

Email: regs.comments@
federalreserve.gov. Include docket
number and RIN in the subject line of
the message.

Fax: (202) 452—3819 or (202) 452—
3102.

Mail: Ann E. Misback, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551.

All public comments are available
from the Board’s website at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
unless modified for technical reasons or
to remove sensitive personally
identifiable information at the
commenter’s request. Public comments
may also be viewed electronically or in
paper form in Room 3515, 1801 K Street
NW, Washington, DC 20006 between
9:00 a.m. and 5:00 p.m. on weekdays.

FDIC: You may submit comments
using any of the following methods:

Agency Website: https://
www.fdic.gov/regulations/laws/federal.
Follow the instructions for submitting
comments on the agency website.

Email: comments@fdic.gov. Include
RIN 3064—AF73 on the subject line of
the message.

Mail: James P. Sheesley, Assistant
Executive Secretary, Attention:
Comments RIN 3064—AF73, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street NW
building (located on F Street) on
business days between 7 a.m. and 5 p.m.

Public Inspection: All comments
received, including any personal
information provided, will be posted
generally without change to https://
www.fdic.gov/regulations/laws/federal.

FOR FURTHER INFORMATION CONTACT:

OCC: Margot Schwadron, Director, or
Andrew Tschirhart, Risk Expert, Capital
Policy, (202) 649-6370; or Carl
Kaminski, Special Counsel, or Daniel
Perez, Counsel, Chief Counsel’s Office,
(202) 649-5490, Office of the
Comptroller of the Currency, 400 7th
Street SW, Washington, DC 20219.

Board: Constance Horsley, Deputy
Associate Director, (202) 452-5239,
Naima Jefferson, Lead Financial
Institution Policy Analyst, (202) 912—
4613, Senait Kahsay, Senior Financial
Institution Policy Analyst II, (202) 245—
4209, Eusebius Luk, Senior Financial
Institution Policy Analyst I, (202) 452—
2874, Division of Supervision and
Regulation; Benjamin McDonough,
Associate General Counsel, (202) 452—
2036, Mark Buresh, Senior Counsel,
(202) 452-5270, Mary Watkins, Counsel,
(202) 452-3722, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets NW,
Washington, DC 20551.

FDIC: Benedetto Bosco, Chief, Capital
Policy Section, bbosco@fdic.gov; Noah
Cuttler, Senior Policy Analyst, ncuttler@
fdic.gov; regulatorycapital@fdic.gov;
Capital Markets Branch, Division of Risk
Management Supervision, (202) 898—
6888; Gregory Feder, Counsel, gfeder@
fdic.gov; Suzanne Dawley, Counsel,
sudawley@fdic.gov; Francis Kuo,
Counsel, fkuo@fdic.gov; Amanda Ledig,
Attorney, aledig@fdic.gov; Supervision
and Legislation Branch, Legal Division,
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429. For the hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (800) 925-4618.

SUPPLEMENTARY INFORMATION:
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I. Background

On December 27, 2020, the
Consolidated Appropriations Act,
2021, was signed into law and added
a new Section 104A to the Community
Development Banking and Financial
Institutions Act of 1994 (the Act).
Section 104A of the Act authorizes the
Secretary of the Treasury to establish
the Emergency Capital Investment

1Public Law 116—260.

Program (ECIP or Program) through
which the Department of the Treasury
(Treasury) can make capital investments
in certain low- and moderate-income
community financial institutions. The
Act states that the purpose of these
capital investments is to support the
efforts of low- and moderate-income
community financial institutions to,
among other things, provide loans,
grants, and forbearance for small
businesses, minority-owned businesses,
and consumers in low-income and
underserved communities, including
persistent poverty counties, which may
be disproportionately impacted by the
economic effects of the Coronavirus
2019 (COVID-19) event.2 Treasury’s
authority to make capital investments
under ECIP is time limited. The Program
will end six months after the date on
which the national emergency
concerning the COVID-19 outbreak
terminates.?

Under ECIP, a financial institution is
generally eligible to receive capital
investments from Treasury if it is a low-
and moderate-income community
financial institution, which is defined
by the Act to include any financial
institution that is (1) a community
development financial institution or
minority depository institution,* and (2)
an insured depository institution, bank
holding company, savings and loan
holding company, or federally insured
credit union (collectively, eligible
banking organizations).

Under ECIP, Treasury can acquire
senior preferred stock from eligible
banking organizations (Senior Preferred
Stock). Additionally, if the Secretary of
the Treasury determines that an eligible
banking organization cannot feasibly
issue preferred stock, such as a bank
organized as an S corporation ® or
mutual banking organization, Treasury
can acquire subordinated debt
instruments (Subordinated Debt) from
such an eligible banking organization.®
Under the Act, Treasury is required to
seek to establish the terms of preferred
stock issued under ECIP to enable such
instruments to qualify as tier 1 capital
under the respective capital rule of the
OCC, Board, and FDIC (together, the
agencies).”

On March 4, 2021, Treasury
published the terms of the Senior

21d.

31d.

4 The terms “Community Development Financial
Institution” and “Minority Depository Institution”
are defined in section 104A of the Act.

5An S corporation is corporation that has elected
Subchapter S corporation status under the Internal
Revenue Code.

6 Section 104A(d)(5)(B) of the Act.
7 Section 104A(f) of the Act.
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Preferred Stock and Subordinated Debt.8
As described in the terms published by
Treasury, Senior Preferred Stock issued
under ECIP will be noncumulative,
perpetual preferred stock that is senior
to the issuer’s common stock and pari
passu with (or, in some cases, senior to)
the issuer’s most senior class of existing
preferred stock. Subordinated Debt
issued under ECIP will be unsecured
subordinated debt. The Subordinated
Debt will rank junior to all other debt
of the issuer except that it will rank
senior to mutual capital certificates or
similar instruments issued by a mutual
banking organization and to any equity
instruments issued by an S corporation.

Under the terms of Senior Preferred
Stock, participating eligible banking
organizations will not be required to pay
dividends until two years after issuance
of the Senior Preferred Stock, and then
will be subject to a noncumulative
dividend with a rate not to exceed 2
percent that may fluctuate based on
certain lending growth criteria applied
to the issuer. A participating eligible
banking organization is prohibited from
paying dividends under certain
circumstances, including if the
participating eligible banking
organization determines that the
payment would be detrimental to the
financial health of the institution. Under
the terms of the Subordinated Debt,
interest payments on the Subordinated
Debt would be subject to determinants
and constraints similar to those
described above, but the interest
payments would be cumulative and
deferrable.

The Act requires Treasury to establish
restrictions on executive compensation,
share buybacks, and dividend payments
for issuers of capital instruments issued
under ECIP, as well as restrictions on
conflicts of interest.? The Act permits
Treasury to establish other terms and
conditions for participation in ECIP. On
March 4, 2021, Treasury issued an
interim final rule that established
restrictions on executive compensation,
capital distributions, and luxury
expenditures for ECIP.10

II. Discussion

The Senior Preferred Stock and
Subordinated Debt will feature

8 The term sheets for the Senior Preferred Stock
and Subordinated Debt may be found on Treasury’s
website. For a complete description of the terms of
the instruments, see https://home.treasury.gov/
policy-issues/cares/emergency-capital-investment-
program.

9 Section 104A(h) of the Act.

10 See Emergency Capital Investment Program—
Restrictions on Executive Compensation, Share
Buybacks, and Dividends, https://
home.treasury.gov/system/files/136/ECIP-interim-
final-rule.pdf.

characteristics that are similar to those
of instruments that qualify under the
agencies’ capital rule as additional tier
1 capital and tier 2 capital, respectively.
As discussed above, the Act directs the
Secretary of the Treasury to seek to
establish the terms of the Senior
Preferred Stock to enable these
instruments to receive “Tier 1" capital
treatment. Further, the establishment of
ECIP and the capital investments being
made thereunder help support the
efforts of low- and moderate-income
community financial institutions to
provide financial intermediary services
in low-income and underserved
communities. To facilitate
implementation of ECIP, the agencies
are revising the capital rule to provide
that the Senior Preferred Stock will
qualify as additional tier 1 capital and
Subordinated Debt will qualify as tier 2
capital.!! 12 These revisions are based on
the terms and conditions of the Senior
Preferred Stock and Subordinated Debt
provided in the Senior Preferred Stock
term sheet and the Subordinated Debt
term sheet published by the U.S.
Department of the Treasury on March 4,
2021. If the terms and conditions for the
Senior Preferred Stock or Subordinated
Debt are modified in the future such
that they differ materially from the
terms and conditions provided in the
term sheets, the agencies may reevaluate
whether such capital treatment remains
appropriate.

In addition, the OCC is adding
language to its licensing rule, which sets
forth certain requirements applicable to
subordinated debt issued by a national
bank. Paragraph (d)(2) of section 5.47
prohibits a national bank from including
in a subordinated debt note any
provision or covenant that unduly
restricts or otherwise acts to unduly
limit the authority of a national bank or
interferes with the OCC’s supervision of
the national bank. To facilitate the
ability of a national bank to issue
subordinated debt through ECIP, the
OCC is adding new paragraph (j) to
section 5.47. This new paragraph
clarifies that provisions and covenants

11 See 12 CFR 3.20 (OCC); 12 CFR 217.20 (Board);
12 CFR 324.20 (FDIC).

12 Certain small bank holding companies and
savings and loan holdings companies are subject to
the Board’s Small Bank Holding Company and
Savings and Loan Holding Company Policy
Statement (12 CFR part 225, app. C) rather than the
Board’s capital rule. The Policy Statement requires
subject companies to maintain specified debt-to-
equity ratios and specifies how certain types of debt
instruments and preferred stock instruments are to
be included for purposes of the debt-to-equity
ratios. For purposes of the Policy Statement, Senior
Preferred Stock issued under ECIP is redeemable
preferred stock, which is subject to certain
limitations under the Policy Statement, and
Subordinated Debt issued under ECIP is debt.

added to a subordinated debt document
pursuant to requirements imposed by
the Treasury Department for purposes of
ECIP will not be considered, under
paragraph (d)(2) of section 5.47, to
unduly restrict or otherwise act to
unduly limit the authority of a national
bank or interfere with the OCC’s
supervision of the national bank.

III. Request for Comment

The agencies seek comment on all
aspects of this interim final rule. In
particular, the agencies seek comment
on the regulatory capital treatment of
the Senior Preferred Stock and
Subordinated Debt issued under ECIP
and on the following specific question:

Question: For banking organizations
subject to the Board’s Small Bank
Holding Company and Savings and
Loan Holding Company Policy
Statement, what are the advantages and
disadvantages of including Senior
Preferred Stock as equity and
Subordinated Debt as debt for purposes
of meeting the debt-to-equity ratio?
What are the advantages and
disadvantages of including Senior
Preferred Stock subject to the limits
described in the Policy Statement as
redeemable preferred stock? What are
the advantages and disadvantages of
excluding Subordinated Debt from debt
for purposes of the debt-to-equity ratio?

IV. Administrative Law Matters
A. Administrative Procedure Act

The agencies are issuing the interim
final rule without prior notice and the
opportunity for public comment and the
30-day delayed effective date ordinarily
prescribed by the Administrative
Procedure Act (APA).13 Pursuant to
section 553(b)(B) of the APA, general
notice and the opportunity for public
comment are not required with respect
to a rulemaking when an “agency for
good cause finds (and incorporates the
finding and a brief statement of reasons
therefore in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 14

As discussed above, the purpose of
capital investments made under ECIP is
to support the efforts of low- and
moderate-income community financial
institutions and the communities they
serve, which may be disproportionately
impacted by the economic effects of the
COVID-19 event. The Act also requires
Treasury to seek to establish the terms
of senior preferred stock instruments
issued under the Program such that
these instruments would be considered

135 U.S.C. 553.
145 U.S.C. 553(b)(B).
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additional tier 1 capital under the
agencies’ capital rule.

The agencies believe that the public
interest is best served by implementing
the interim final rule immediately upon
publication in the Federal Register. The
interim final rule will facilitate
implementation of ECIP by providing
certainty that the Senior Preferred Stock
may be included in additional tier 1
capital and Subordinated Debt may be
included in tier 2 capital under the
capital rule. As noted above, Treasury’s
authority to make new capital
investments in ECIP will end six
months after the date on which the
national emergency concerning the
COVID-19 outbreak declared by the
President on March 13, 2020, under the
National Emergencies Act terminates.5
For these reasons, the agencies find that
there is good cause consistent with the
public interest to issue the rule without
advance notice and comment.16

The APA also requires a 30-day
delayed effective date, except for (1)
substantive rules that grant or recognize
an exemption or relieve a restriction; (2)
interpretative rules and statements of
policy; or (3) as otherwise provided by
the agency for good cause.1” Because the
interim final rule relieves a restriction,
the interim final rule is exempt from the
APA’s delayed effective date
requirement.18

In addition, the agencies find good
cause to publish the interim final rule
with an immediate effective date for the
same reasons set forth above under the
discussion of section 553(b)(B) of the
APA. While the agencies believe that
there is good cause to issue the interim
final rule without advance notice and
comment and with an immediate
effective date, as noted, the agencies are
interested in the views of the public on
all aspects of the interim final rule.

B. Congressional Review Act

For purposes of Congressional Review
Act (CRA), the Office of Management
and Budget (OMB) makes a
determination as to whether a final rule
constitutes a “major” rule.19 If a rule is
deemed a “major rule” by the OMB, the
CRA generally provides that the rule
may not take effect until at least 60 days
following its publication.20

The CRA defines a “major rule” as
any rule that the Administrator of the
Office of Information and Regulatory
Affairs of the OMB finds has resulted in

15 Public Law 116—260.
16 5 U.S.C. 553(b)(B).
17 5 U.S.C. 553(d).

18 5 U.S.C. 553(d)(1).
195 U.S.C. 801 et seq.
205 U.S.C. 801(a)(3).

or is likely to result in (A) an annual
effect on the economy of $100,000,000
or more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions; or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

For the same reasons set forth above,
the agencies are adopting the interim
final rule without the delayed effective
date generally prescribed under the
CRA. The delayed effective date
required by the CRA does not apply to
any rule for which an agency for good
cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rule issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.21

As required by the CRA, the agencies
will submit the interim final rule and
other appropriate reports to Congress
and the Government Accountability
Office for review.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) states that no agency may
conduct or sponsor, nor is the
respondent required to respond to, an
information collection unless it displays
a currently valid OMB control
number.22 The agencies have reviewed
this interim final rule and have
determined that this interim final rule
does not introduce any new information
collections or revise any existing
information collections pursuant to the
PRA for the agencies. In addition, the
Board has reviewed this interim final
rule pursuant to authority delegated by
OMB. Therefore, no submissions will be
made by the agencies to OMB for
review.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 23 requires an agency to consider
whether the rules it proposes will have
a significant economic impact on a
substantial number of small entities.24
The RFA applies only to rules for which
an agency publishes a general notice of

215 U.S.C. 808.

2244 U.S.C. 3501-3521.

235 U.S.C. 601 et seq.

24 Under regulations issued by the Small Business
Administration, a small entity includes a depository
institution, bank holding company, or savings and
loan holding company with total assets of $600
million or less and trust companies with total assets
of $41.5 million or less. See 13 CFR 121.201.

proposed rulemaking pursuant to 5
U.S.C. 553(b). As discussed previously,
consistent with section 553(b)(B) of the
APA, the agencies have determined for
good cause that general notice and
opportunity for public comment is
unnecessary, and therefore the agencies
are not issuing a notice of proposed
rulemaking. Accordingly, the agencies
have concluded that the RFA’s
requirements relating to initial and final
regulatory flexibility analysis do not
apply.

Nevertheless, the agencies seek
comment on whether, and the extent to
which, the interim final rule would
affect a significant number of small
entities.

E. Riegle Community Development and
Regulatory Improvement Act of 1994

Section 302(a) of the Riegle
Community Development and
Regulatory Improvement Act of 1994
(RCDRIA) 25 requires that each federal
banking agency, in determining the
effective date and administrative
compliance requirements for new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, each federal banking
agency must consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that regulations would place on
depository institutions, including small
depository institutions, and customers
of depository institutions, as well as the
benefits of such regulations.

In addition, section 302(b) of RCDRIA
requires new regulations and
amendments to regulations that impose
additional reporting, disclosures, or
other new requirements on insured
depository institutions generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form.26 The agencies have
determined that the final rule would not
impose additional reporting, disclosure,
or other requirements; therefore, the
requirements of the RCDRIA do not

apply.
F. Unfunded Mandates Reform Act of
1995

The OCC analyzes proposed rules for
the factors listed in Section 202 of the
Unfunded Mandates Reform Act of 1995
before promulgating a final rule for
which a general notice of proposed
rulemaking was published.2? As

2512 U.S.C. 4802(a).
2612 U.S.C. 4802.
272 U.S.C. 1532.
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discussed above, the OCC has
determined that publication of a general
notice of proposed rulemaking is not in
the public interest.

G. Use of Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 28 requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. In light
of this requirement, the agencies have
sought to present the interim final rule
in a simple and straightforward manner
and invite comment on the use of plain
language. For example:

o Is the material organized to suit
your needs? If not, how could the
agencies present the interim final rule
more clearly?

e Are the requirements in the interim
final rule clearly stated? If not, how
could the interim final rule be more
clearly stated?

e Does the interim final rule contain
technical language or jargon that is not
clear? If so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the interim final
rule easier to understand? If so, what
changes would achieve that?

o Is this section format adequate? If
not, which of the sections should be
changed and how?

e What other changes can the
agencies incorporate to make the
interim final rule easier to understand?

List of Subjects
12 CFR Part 3

Administrative practice and
procedure, Capital, National banks,
Risk.

12 CFR Part 5

Administrative practice and
procedure, Federal savings associations,
National banks, Reporting and
recordkeeping requirements, Securities.

12 CFR Part 217

Administrative practice and
procedure, Banks, Banking, Capital,
Federal Reserve System, Holding
companies.

12 CFR Part 324

Administrative practice and
procedure, Banks, Banking, Confidential
business information, Investments,
Reporting and recordkeeping
requirements, Savings associations.

28 Public Law 106-102, 113 Stat. 1338, 1471, 12
U.S.C. 4809.

Department of the Treasury

Office of the Comptroller of the
Currency

Authority and Issuance

For the reasons stated in the joint
preamble, the Office of the Comptroller
of the Currency amends chapter I of
Title 12 of the Code of Federal
Regulations as follows:

PART 3—CAPITAL ADEQUACY
STANDARDS

m 1. The authority citation for part 3
continues to read as follows:

Authority: 12 U.S.C. 93a, 161, 1462,
1462a, 1463, 1464, 1818, 1828(n), 1828 note,
1831n note, 1835, 3907, 3909, 5412(b)(2)(B),
and Pub. L. 116-136, 134 Stat. 281.

m 2. Section 3.20 is amended by:
m a. Redesignating footnotes 11 through
15 as footnotes 1 through 5, footnote 16
as footnote 7, and footnotes 17 through
20 as footnotes 8 through 11,
respectively;
m b. Redesignating paragraph (c)(3) as
paragraph (c)(3)(i);
m c. Adding paragraph (c)(3)(ii);
m d. Redesignating paragraph (d)(4) as
paragraph (d)(4)(i); and
m e. Adding paragraph (d)(4)(ii).

The additions and revisions read as
follows:

§3.20 Capital components and eligibility
criteria for regulatory capital instruments.
* * * * *

(C] R

(3] * k% %

(ii) Any preferred stock instruments
issued under the U.S. Department of the
Treasury’s Emergency Capital
Investment Program pursuant to section
104A of the Community Development
Banking and Financial Institutions Act
of 1994, added by the Consolidated
Appropriations Act, 2021.6

* * * * *

EE

(Zl) * % %

(ii) Any debt instruments issued
under the U.S. Department of the
Treasury’s Emergency Capital
Investment Program pursuant to section
104A of the Community Development
Banking and Financial Institutions Act
of 1994, added by the Consolidated
Appropriations Act, 2021.12

* * * * *

PART 5—RULES, POLICIES, AND
PROCEDURES FOR CORPORATE
ACTIVITIES

m 3. The authority citation for part 5
continues to read as follows:

6 Public Law 116-260.
12 Public Law 116—260.

Authority: 12 U.S.C. 1 et seq., 24a, 35, 93a,
214a, 215, 215a, 215a—-1, 215a-2, 215a-3,
215c, 371d, 481, 1462a, 1463, 1464, 1817(j],
1831i, 1831u, 2901 et seq., 3101 et seq., 3907,
and 5412(b)(2)(B).

W 4. Section 5.47 is amended by adding
paragraph (j):

§5.47 Subordinated debt issued by a
national bank.

* * * * *

(j) Subordinated debt issued under the
Emergency Capital Investment Program.
A provision or covenant included in a
subordinated debt document does not
unduly restrict or otherwise act to
unduly limit the authority of a national
bank or interfere with the OCC’s
supervision of the national bank, for
purposes of paragraph (d)(2) of this
section, if the provision or covenant is
included pursuant to requirements
imposed by the U.S. Department of the
Treasury and the subordinated debt is
issued under the U.S. Department of the
Treasury’s Emergency Capital
Investment Program pursuant to section
104A of the Community Development
Banking and Financial Institutions Act
of 1994, added by the Consolidated
Appropriations Act, 2021.

Board of Governors of the Federal
Reserve System

12 CFR Chapter II
Authority and Issuance

For the reasons stated in the
preamble, the Board of Governors of the
Federal Reserve System amends 12 CFR
chapter II as follows:

PART 217—CAPITAL ADEQUACY OF
BANK HOLDING COMPANIES,
SAVINGS AND LOAN HOLDING
COMPANIES, AND STATE MEMBER
BANKS (REGULATION Q)

m 5. The authority citation for part 217
continues to read as follows:

Authority: 12 U.S.C. 248(a), 321-338a,
481-486, 1462a, 1467a, 1818, 1828, 1831n,
18310, 1831p-1, 1831w, 1835, 1844(b), 1851,
3904, 3906—-3909, 4808, 5365, 5368, 5371,
5371 note, and sec. 4012, Pub. L. 116-136,
134 Stat. 281.

m 6. Section 217.20 is amended by:
m a. Redesignating paragraph (c)(3) as
paragraph (c)(3)(i);
m b. Adding paragraph (c)(3)(ii);
m c. Redesignating paragraph (d)(4) as
paragraph (d)(4)(i); and
m d. Adding paragraph (d)(4)(ii).

The additions and revisions read as
follows:

§217.20 Capital components and eligibility
criteria for regulatory capital instruments.

* * * * *

(C)* EE
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(3) * *x %

(ii) Any preferred stock instrument
issued under the U.S. Department of the
Treasury’s Emergency Capital
Investment Program pursuant to section
104A of the Community Development
Banking and Financial Institutions Act
of 1994, added by the Consolidated
Appropriations Act, 2021.16

* * * * *

(d) L

(4) * % %

(ii) Any debt instrument issued under
the U.S. Department of the Treasury’s
Emergency Capital Investment Program
pursuant to section 104A of the
Community Development Banking and
Financial Institutions Act of 1994,
added by the Consolidated
Appropriations Act, 2021.21

* * * * *

Federal Deposit Insurance Corporation
12 CFR Chapter III
Authority and Issuance

For the reasons stated in the
preamble, the Federal Deposit Insurance
Corporation amends chapter III of Title
12 of the Code of Federal Regulations as
follows:

PART 324—CAPITAL ADEQUACY OF
FDIC-SUPERVISED INSTITUTIONS

m 7. The authority citation for part 324
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(1),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; 5371; 5412; Pub. L. 102—-233, 105 Stat.
1761, 1789, 1790 (12 U.S.C. 1831n note); Pub.
L. 102—242, 105 Stat. 2236, 2355, as amended
by Pub. L. 103-325, 108 Stat. 2160, 2233 (12
U.S.C. 1828 note); Pub. L. 102-242, 105 Stat.
2236, 2386, as amended by Pub. L. 102-550,
106 Stat. 3672, 4089 (12 U.S.C. 1828 note);
Pub. L. 111-203, 124 Stat. 1376, 1887 (15
U.S.C. 780—7 note); Pub. L. 115-174; section
4014 §201, Pub. L. 116-136, 134 Stat. 281
(15 U.S.C. 9052).

m 8. Amend § 324.20 by:
m a. Redesignating footnotes 17 through
21 as footnotes 18 through 22;
m b. Redesignating paragraph (c)(3) as
paragraph (c)(3)(i);
m c. Adding paragraph (c)(3)(ii);
m d. Redesignating paragraph (d)(4) as
paragraph (d)(4)(i); and
m e. Adding paragraph (d)(4)(ii).

The additions and revisions read as
follows:

§324.20 Capital components and eligibility
criteria for regulatory capital instruments.
* * * * *

16 Public Law 116-260.
21 Public Law 116-260.

(C] R

(3) L

(ii) Any preferred stock instruments
issued under the U.S. Department of the
Treasury’s Emergency Capital
Investment Program pursuant to section
104A of the Community Development
Banking and Financial Institutions Act
of 1994, added by the Consolidated
Appropriations Act, 2021.17
* * * * *

(d) E

(4) EE

(ii) Any debt instruments issued
under the U.S. Department of the
Treasury’s Emergency Capital
Investment Program pursuant to section
104A of the Community Development
Banking and Financial Institutions Act
of 1994, added by the Consolidated
Appropriations Act, 2021.23

* * * * *

Blake J. Paulson,
Acting Comptroller of the Currency.
By order of the Board of Governors of the
Federal Reserve System.
Ann Misback,
Secretary of the Board.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on or about
March 5, 2021.

James P. Sheesley,

Assistant Executive Secretary.

[FR Doc. 2021-05443 Filed 3—-19-21; 8:45 am]
BILLING CODE 4810-33-P; 6714-01-P; 6210-01-P

FARM CREDIT ADMINISTRATION
12 CFR Part 627

RIN 3052-AD46

Title IV Conservators and Receivers

AGENCY: Farm Credit Administration.
ACTION: Direct final rule.

SUMMARY: The Farm Credit
Administration (FCA, we, or our) issues
this direct final rule to repeal certain
regulations in part 627 that have been
superseded by section 5412 of the
Agricultural Improvement Act of 2018
(2018 Farm Bill), which strengthens,
clarifies, and updates the authorities of
the Farm Credit System Insurance
Corporation (FSCIC or Insurance
Corporation) to act as a conservator or
receiver of a Farm Credit System (FCS
or System) institution.

DATES: If no significant adverse
comment is received on or before April
21, 2021, this regulation shall become

17 Public Law 116-260.
23 Public Law 116—260.

effective no earlier than the expiration
of 30 days after publication in the
Federal Register during which either or
both Houses of Congress are in session.
Pursuant to 12 U.S.C. 2252(c)(1), FCA
will publish notification of the effective
date in the Federal Register.

ADDRESSES: For accuracy and efficiency
reasons, please submit comments by
email or through FCA’s website. We do
not accept comments submitted by
facsimiles (fax), as faxes are difficult for
us to process and achieve compliance
with section 508 of the Rehabilitation
Act of 1973. Please do not submit your
comment multiple times via different
methods. You may submit comments by
any of the following methods:

e Email: Send us an email at reg-
comm@fca.gov.

e FCA Website: http://www.fca.gov.
Click inside the “I want to. . .” field
near the top of the page; select
“comment on a pending regulation”
from the dropdown menu; and click
“Go.” This takes you to an electronic
public comment form.

e Mail: Kevin J. Kramp, Director,
Office of Regulatory Policy, Farm Credit
Administration, 1501 Farm Credit Drive,
McLean, VA 22102-5090.

You may review copies of comments
we receive on our website at http://
www.fca.gov. Once you are on the
website, click inside the “I want to
. . .7 field near the top of the page;
select “find comments on a pending
regulation” from the dropdown menu;
and click “Go.” This will take you to the
Comment Letters page where you can
select the regulation for which you
would like to read the public comments.

We will show your comments as
submitted, including any supporting
data provided, but for technical reasons
we may omit items such as logos and
special characters. Identifying
information that you provide, such as
phone numbers and addresses, will be
publicly available. However, we will
attempt to remove email addresses to
help reduce internet spam. You may
also review comments at our office in
McLean, Virginia. Please call us at (703)
883—4056 or email us at reg-comm®@
fca.gov to make an appointment.

FOR FURTHER INFORMATION CONTACT:

Technical information: Ryan Leist,
LeistR@fca.gov, Senior Accountant, or
Jeremy R. Edelstein, Edelstein/@fca.gov,
Associate Director, Finance and Capital
Markets Team, Office of Regulatory
Policy, Farm Credit Administration,
McLean, VA 22102-5090, (703) 883—
4414, TTY (703) 883—4056 or
ORPMailbox@fca.gov; or

Legal information: Richard Katz,
KatzR@fca.gov, Senior Counsel, Office


http://www.fca.gov
http://www.fca.gov
http://www.fca.gov
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of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—4020, TTY (703) 883—
4056.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. Objective

II. Background

ITI. Repeal of Regulations Superseded by
Statutory Amendments

IV. Direct Final Rule

V. Regulatory Flexibility Act Analysis and
Major Rule Conclusion

I. Objective

The objective of this direct final rule
is to repeal regulatory provisions in part
627 that have been superseded by
section 5412 of the 2018 Farm Bill.

II. Background

On December 20, 2018, President
Trump signed the 2018 Farm Bill into
law. Section 5142 of the 2018 Farm Bill
added a new section 5.61C to the Farm
Credit Act of 1971, as amended (Act).2
This new statutory provision
strengthens, clarifies, and updates the
powers and duties of FCSIC after FCA
has appointed it as the conservator or
receiver of a FCS institution.?
Additionally, section 5.61C of the Act
enhances FCSIC’s authority to handle
claims by various parties against a
System institution in conservatorship or
receivership. FCSIC’s new statutory
conservatorship and receivership
authorities are comparable to those of
the Federal Deposit Insurance
Corporation, National Credit Union
Administration, and Federal Housing
Finance Agency.*

FCA is revising its regulations in part
627 so they are consistent with section
5412 of the 2018 Farm Bill. FCA is
issuing this direct final rule that repeals
several regulations in part 627 that are
now inconsistent with provisions in
section 5.61C of the Act pertaining to
FCSIC’s authority to administer
conservatorships and receiverships of
FCS institutions. FCA may address the
following issues in subsequent
rulemakings: (1) Voluntary liquidation
of System institutions under section

1Public Law 115-334, 132 Stat. 4490, (Dec. 20,
2018).

2 Section 5.61C of the Act is codified at 12 U.S.C.
2277a-10c. The Act is available at www.fca.gov
under “Laws and regulations,” and “Statutes.”

3 Section 4.12(b) of the Act requires FCA to
appoint FCSIC as the conservator or receiver of an
FCS bank, association, service corporation, or the
Federal Farm Credit Banks Funding Corporation.
Section 8.41(c)(1)(A) allows, but does not require,
FCA to appoint FCSIC as the conservator or receiver
of the Federal Agricultural Mortgage Corporation
(Farmer Mac).

4 See Conf. Report No. 115-1072, 115th Cong.,
2nd Sess., (Dec. 10, 2018) p. 648.

4.12(a) of the Act; (2) FCA appointment
of conservators and receivers pursuant
to section 4.12(b) of the Act; and (3)
chartering and dissolving bridge banks
in accordance with section 5.61C(h) of
the Act.

III. Repeal of Regulations Superseded
by Statutory Amendments

FCA is rescinding, in their entirety,
nine (9) regulations in subpart B and
one regulation in subpart C of part 627
pertaining to the receivership or
conservatorship of System institutions.
New section 5.61C of the Act has
strengthened, clarified, and updated
FCSIC’s conservatorship and
receivership authorities, thereby
superseding and rendering these ten
(10) regulations obsolete. More
specifically, this direct rule rescinds:

e 12 CFR 627.2725 Powers and
duties of the receiver—sets forth the
powers and duties of the receiver of a
System institution.

e 12 CFR 627.2726 Treatment by the
conservator or receiver of financial
assets transferred in connection with a
securitization or participation—defines
beneficial interests, financial assets,
participation, securitization, and special
purpose entity. It describes the
treatment of financial assets transferred
in connection with a securitization or
participation in a conservator or
receiver.

e 12 CFR 627.2730 Preservation of
equity—provides that no capital stock,
participation certificates, equity
reserves, or other allocated equities of
an institution in receivership will be
issued, allocated, retired, sold,
distributed, transferred, assigned, or
applied against any indebtedness of the
owners of such equities. This regulation
confirms that borrower stock must be
retired in accordance with section 4.9A
of the Act.

e 12 CFR 627.2740 Creditors’
claims—describes the requirements to
provide notice to creditors, the
allowance and disallowance of claims,
and the procedures for handling certain
claims.

e 12 CFR 627.2745 Priority of
claims—associations—describes the
priority of claims for the distribution of
the assets of an association in
liquidation.

e 12 CFR 627.2750 Priority of
claims-banks—describes the priority of
claims for the distribution of the assets
of a bank in liquidation.

e 12 CFR 627.2752 Priority of
claims—other Farm Credit
institutions—describes the priority of
claims for the distribution of the assets
of a System institution other than an
association or bank.

e 12 CFR 627.2755 Payment of
claims—describes the payment of
claims and if there are insufficient funds
to pay any class of claims in full,
distribution for that class of claims will
be handled on a pro rata basis.

e 12 CFR 627.2760 Inventory, audit,
and reports—describes inventory, audit,
and reporting requirements for the
receiver upon possession, annually, and
upon final liquidation.

e 12 CFR 627.2780 Powers and
duties of conservators—describes the
powers and duties of the conservator to
conduct its operations for the benefit of
the creditors and stockholders of the
institution.

As noted earlier, section 5412 of the
2018 Farm Bill, which added section
5.61C to the Act, enhanced, clarified,
and updated FCSIC’s powers to conduct
conservatorships and receiverships of
System institutions. More specifically,
various provisions in section 5.61C(b)(2)
of the Act include authorization for
FCSIC to: (1) Operate any System
institution in conservatorship or
receivership, (2) function as the
institution’s board of directors, officers,
members, and stockholders, (3) use
proceeds collected from the
performance of contracts and sale of
assets to pay valid claims, and (4)
receive, determine, and settle claims,
and set the priority of claims in
accordance with the statute.
Furthermore, sections 5.61C(b)(1), (b)(4),
and (b)(10)(C) of the Act expressly
authorize FCSIC to prescribe regulations
regarding the conduct of
conservatorships and receiverships, and
the allowance, disallowance, and
resolution of claims in receivership.

Section 5.61C(b)(15)(B) of the Act
states that FCSIC shall make an annual
accounting or report about each
conservatorship or receivership
available to the FCA Board. Providing
an annual accounting or report to FCA
is currently required by § 627.2760,
which is among the regulations that we
are rescinding. Pursuant to the Act, FCA
is able to obtain necessary annual
accounting or reports from FCSIC.

This direct final rule is not rescinding
subpart A, §§627.2720, 627.2735, or
627.2765 in subpart B, or §§627.2770,
627.2775, 627.2785, or 627.2790 in
subpart C of part 627 because these
regulations implement section 4.12(b) of
the Act which authorizes FCA to
appoint FCSIC as the receiver or
conservator of System institutions.
Similarly, we are not repealing subpart
D of part 627 which governs our
authority to supervise and regulate the
voluntary liquidation of a System
institution without a receiver. FCA may
revise or update these regulations in a
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subsequent rulemaking. We may also
engage in a rulemaking that implements
section 5.61C(h) of the Act, which
governs the chartering, termination, and
dissolution of System bridge banks that
enable FCSIC to handle the resolution of
one or more distressed FCS institutions.

IV. Direct Final Rule

For the reasons discussed above, we
are rescinding the above-referenced
sections of part 627 subparts B
(Receivers and Receiverships) and C
(Conservators and Conservatorships) by
direct final rulemaking. The
Administrative Conference of the
United States recommends direct final
rulemakings for Federal agencies to
enact noncontroversial regulations on
an expedited basis, without the usual
notice and comment period.® This
process enables us to reduce the time
and resources we need to develop,
review, and publish a final rule while
still affording the public an adequate
opportunity to comment or object to the
rule.

In a direct final rulemaking, we notify
the public that the rule will become
effective on a specified date unless we
receive a significant adverse comment
during the comment period. A
significant adverse comment is one
where the commenter explains why the
rule would be inappropriate (including
challenges to its underlying premise or
approach), ineffective, or unacceptable
without a change. In general, a
significant adverse comment would
raise an issue serious enough to warrant
a substantive response from the FCA in
a notice-and-comment proceeding.

We believe that a direct final
rulemaking is the appropriate method
for rescinding above-referenced sections
in subparts B and C of part 627 that are
superseded by the 2018 Farm Bill. We
do not anticipate there will be
significant adverse comments because
this direct final rule implements recent
statutory amendments governing
FCSIC’s numerous powers and duties as
the conservator or receiver of System
institutions. If, however, we receive a
significant adverse comment during the
comment period, we will publish in the
Federal Register a notice of withdrawal
of the relevant provisions of this rule
that will also indicate how the agency
plans to proceed. If we receive no
significant adverse comments, we will
publish notice of the effective date of
the rule following the required

5Recommendation 95—4, referencing the
Administrative Procedure Act “‘good cause”
exemption at 5 U.S.C. 553(b)(B), adopted June 15,
1995.

congressional waiting period under
section 5.17(c)(1) of the Act.

V. Regulatory Flexibility Act Analysis
and Major Rule Conclusion

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
direct final rule would not have a
significant economic impact on a
substantial number of small entities.
Each of the banks in the Farm Credit
System, considered together with its
affiliated associations, has assets and
annual income in excess of the amounts
that would qualify them as small
entities. Therefore, Farm Credit System
institutions are not ‘‘small entities” as
defined in the Regulatory Flexibility
Act.

Under the provisions of the
Congressional Review Act (5 U.S.C. 801
et seq.), the Office of Management and
Budget’s Office of Information and
Regulatory Affairs has determined that
this direct final rule is not a “major
rule,” as the term is defined at 5 U.S.C.
804(2).

List of Subjects in 12 CFR Part 627

Agriculture, Banks, Banking, Claims,
Rural areas.

For the reasons stated in the
preamble, part 627 of chapter VI, title 12
of the Code of Federal Regulations are
amended as follows:

PART 627— TITLE IV
CONSERVATORS, RECEIVERS, AND
VOLUNTARY LIQUIDATIONS

m 1. The authority citation for part 627
continues to read as follows:

Authority: Secs. 4.2, 5.9, 5.10, 5.17, 5.51,
5.58, 5.61 of the Farm Credit Act (12 U.S.C.
2183, 2243, 2244, 2252, 2277a, 2277a~7,
2277a-10).

§§627.2725, 627.2726, 627.2730, 627.2740,
627.2745, 627.2750, 627.2752, 627.2755,
627.2760, and 627.2780 [Removed and
Reserved]

W 2. Sections 627.2725, 627.2726,

627.2730, 627.2740, 627.2745, 627.2750,

627.2752, 627.2755, 627.2760, and

627.2780 are removed and reserved.
Dated: March 17, 2021.

Dale Aultman,

Secretary, Farm Credit Administration Board.

[FR Doc. 2021-05860 Filed 3—19-21; 8:45 am]

BILLING CODE 6705-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 120 and 121
[Docket Number SBA-2021-0013]
RIN 3245-AH77

Business Loan Program Temporary
Changes; Paycheck Protection
Program as Amended by American
Rescue Plan Act

AGENCY: U.S. Small Business
Administration.

ACTION: Interim final rule.

SUMMARY: This interim final rule
implements changes related to loans
made under the Paycheck Protection
Program (PPP), which was originally
established under the Coronavirus Aid,
Relief, and Economic Security Act
(CARES Act) to provide economic relief
to small businesses nationwide
adversely impacted by the Coronavirus
Disease 2019 (COVID-19). On December
27, 2020, the Economic Aid to Hard-Hit
Small Businesses, Nonprofits, and
Venues Act (Economic Aid Act) was
enacted, extending the authority to
make PPP loans through March 31,
2021, revising certain PPP requirements,
and permitting second draw PPP loans.
On January 14, 2021, SBA published an
interim final rule that incorporated the
Economic Aid Act amendments to the
PPP and consolidated the interim final
rules (and important guidance) that had
been issued governing borrower
eligibility, lender eligibility, and PPP
application and origination
requirements for PPP loans. On March
11, 2021, the American Rescue Plan Act
of 2021 (American Rescue Plan Act) was
enacted expanding eligibility for first
and second draw PPP loans, revising the
exclusions from payroll costs for
purposes of loan forgiveness, and
providing that a PPP borrower that
receives a PPP loan after December 27,
2020 can be approved for a Shuttered
Venue Operator Grant under certain
conditions. This interim final rule
revises the PPP rules to incorporate the
American Rescue Plan Act’s
amendments to the PPP. Additionally,
this interim final rule clarifies the
eligibility for first draw PPP loans for
applicants that are assigned a North
American Industry Classification
System (NAICS) code beginning with 72
and have more than one physical
location and clarifies certain payroll
cost exclusions included in the
Economic Aid Act.
DATES:

Effective date: The provisions of this
interim final rule are effective March 18,
2021.
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Applicability date: The provisions of
this interim final rule incorporating the
American Rescue Plan Act changes to
the PPP apply to PPP loans approved,
and loan forgiveness applications
submitted, on or after March 11, 2021.

Comment date: Comments must be
received on or before April 21, 2021.
ADDRESSES: You may submit comments,
identified by number SBA-2021-0013
through the Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please
send an email to ppp-ifr@sba.gov. All
other comments must be submitted
through the Federal eRulemaking Portal
described above. Highlight the
information that you consider to be CBI
and explain why you believe SBA
should hold this information as
confidential. SBA will review the
information and make the final
determination whether it will publish
the information.

FOR FURTHER INFORMATION CONTACT: A
Call Center Representative at 833-572—
0502, or the local SBA Field Office; the
list of offices can be found at https://
www.sba.gov/tools/local-assistance/
districtoffices.

SUPPLEMENTARY INFORMATION:

I. Background Information

On March 27, 2020, the Coronavirus
Aid, Relief, and Economic Security Act
(the CARES Act) (Pub. L. 116-136) was
enacted to provide emergency assistance
and health care response for
individuals, families, and businesses
affected by the coronavirus disease 2019
(COVID-19) pandemic. Section 1102 of
the CARES Act temporarily permitted
the Small Business Administration
(SBA) to guarantee 100 percent of 7(a)
loans under a new program titled the
“Paycheck Protection Program,”
pursuant to section 7(a)(36) of the Small
Business Act (15 U.S.C. 636(a)(36))
(First Draw PPP Loans). Section 1106 of
the CARES Act provided for forgiveness
of up to the full principal amount of
qualifying loans guaranteed under the
Paycheck Protection Program (PPP).

On December 27, 2020, the Economic
Aid to Hard-Hit Small Businesses,
Nonprofits and Venues Act (Economic
Aid Act) (Pub. L. 116—-260) was enacted.
The Economic Aid Act reauthorized
lending under the PPP through March
31, 2021. The Economic Aid Act added
a new temporary section 7(a)(37) to the
Small Business Act, which authorizes
SBA to guarantee additional PPP loans

(Second Draw PPP Loans) to eligible
borrowers under generally the same
terms and conditions available under
section 7(a)(36) of the Small Business
Act through March 31, 2021. The
Economic Aid Act also redesignated
section 1106 of the CARES Act as
section 7A of the Small Business Act, to
appear after section 7 of the Small
Business Act.

SBA initially published an interim
final rule implementing the PPP on
April 15, 2020 and subsequently issued
additional interim final rules. On
January 14, 2021, SBA published
interim final rules implementing the
Economic Aid Act amendments to the
PPP.1 On February 5, 2021, SBA
published an additional interim final
rule implementing Economic Aid Act
changes related to the forgiveness and
review of PPP loans.2 Following the
publication of the interim final rules
implementing the Economic Aid Act,
SBA published another interim final
rule revising certain loan amount
calculation and eligibility provisions of
those rules.? As described below, this
interim final rule further revises the
consolidated interim final rule
implementing updates to the PPP, the
interim final rule on second draw PPP
loans, and the consolidated interim final
rule on loan forgiveness requirements
and loan review procedures, by
incorporating the expanded eligibility
for First Draw and Second Draw PPP
Loans and the exclusions from payroll
costs that may be forgiven enacted in
the American Rescue Plan Act (Pub. L.
117-2); confirming that First Draw PPP
Loan applicants that are assigned a
NAICS code beginning with 72 and that
employ no more than 500 employees
per physical location are eligible; and
clarifying certain forgiveness payroll
cost exclusions in the Economic Aid
Act.

II. Comments and Immediate Effective
Date

This interim final rule is being issued
without advance notice and public
comment because section 1114 of the
CARES Act and section 303 of the
Economic Aid Act authorize SBA to
issue regulations to implement the
Paycheck Protection Program without
regard to notice requirements. In

186 FR 3692 (Jan. 14, 2021) (which we refer to
as the “consolidated interim final rule
implementing updates to the PPP”); 86 FR 3712
(Jan. 14, 2021) (which we refer to as the “interim
final rule on second draw PPP loans”).

286 FR 8283 (Feb. 5, 2021) (which we refer to as
the “consolidated interim final rule on loan
forgiveness requirements and loan review
procedures”).

386 FR 13149 (March 8, 2021).

addition, this rule is being issued to
allow for immediate implementation of
these changes. The intent of the CARES
Act, the Economic Aid Act, and the
American Rescue Plan Act is that SBA
provide relief to America’s small
businesses and nonprofit organizations
expeditiously. Given the urgent need to
provide borrowers with timely relief
and the short period of time before the
program ends on March 31, 2021, SBA
has determined that it is impractical and
not in the public interest to provide a
30-day delayed effective date. An
immediate effective date will allow SBA
to give small businesses and nonprofit
organizations affected by this interim
final rule the maximum amount of time
to apply for loans and lenders the
maximum amount of time to process
applications before the program ends.
This good cause justification also
supports waiver of the 60-day delayed
effective date for major rules under the
Congressional Review Act at 5 U.S.C.
808(2). Although this interim final rule
is effective immediately, comments are
solicited from interested members of the
public on all aspects of the interim final
rule.

These comments must be submitted
on or before April 21, 2021. SBA will
consider these comments and the need
for making any revisions as a result of
these comments.

IIL. Paycheck Protection Program as
Amended by the American Rescue Plan
Act

1. Eligibility, Size, Affiliation Waivers,
and Certifications

Part II1.B.1. of the consolidated
interim final rule implementing updates
to the PPP identifies the businesses,
organizations, and individuals that are
eligible for First Draw PPP Loans,
including the applicable size standards.
Part I11.B.3. of that rule sets forth the
affiliation rules generally applicable to
PPP loans, including the affiliation
waivers available to certain businesses
and organizations. The American
Rescue Plan Act expands eligibility to
additional businesses and organizations
and revises size standards and adds
affiliation waivers for certain eligible
businesses and organizations.

The American Rescue Plan Act also
revises section 324 of the Economic Aid
Act to provide that businesses that
receive a PPP loan after December 27,
2020 are no longer ineligible for a
Shuttered Venue Operator (SVO) Grant
under certain conditions. Specifically, if
a PPP borrower receives a First Draw or
Second Draw PPP Loan after December
27, 2020, the amount of any
subsequently-approved SVO grant will
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be reduced by the amount of the First
Draw or Second Draw PPP Loan. (If a
PPP borrower receives both a First Draw
and a Second Draw PPP Loan after
December 27, 2020, the amount of any
subsequently-approved SVO grant will
be reduced by the combined amount of
both PPP loans.) However, because
sections 7(a)(36)(U) and
7(a)(37)(A)(iv)(III)(ee) of the Small
Business Act were not amended by the
American Rescue Plan Act, if a PPP
applicant is approved for an SVO grant
before SBA issues a loan number for the
PPP loan, the applicant is ineligible for
the PPP loan and acceptance of any PPP
loan proceeds will be considered an
unauthorized use.

In addition, SBA is making a
clarifying change to the list of eligible
entities for First Draw PPP Loans by
adding businesses with a NAICS code
beginning with 72 that employ no more
than 500 employees per physical
location. These entities are included in
section 7(a)(36)(D)(iii) of the Small
Business Act (15 U.S.C.
636(a)(36)(D)(iii)), as amended by the
CARES Act, and are addressed in
section B.3. of the consolidated interim
final rule implementing updates to the
PPP. Because the omission of these
entities from the list of eligible entities
could cause borrower confusion, SBA is
revising subsection B.1.a. to add these
entities.

Therefore, Part I11.B.1.a. (86 FR 3692,
3695) of the consolidated interim final
rule implementing updates to the PPP is
revised to read as follows:

1. What businesses, organizations, and
individuals are eligible?

a. Am I eligible?23

You are eligible for a PPP loan if:

i. You, together with any affiliates (if
applicable),* are:

¢ A small business concern under the
applicable revenue-based size standard
established by SBA in 13 CFR 121.201 for
your industry or under the SBA alternative
size standard; 5

2 See interim final rule on Second Draw PPP
Loans for eligibility criteria for Second Draw PPP
Loans, which was published separately. 86 FR 3712
(January 14, 2021).

3 This subsection was originally published at 85
FR 20811, subsection III.2.a. (April 15, 2020), as
amended by 85 FR 36308 (June 16, 2020), 85 FR
36717 (June 18, 2020), and 85 FR 38301 (June 26,
2020), and has been modified to reflect subsequent
rules or guidance, the Economic Aid Act, and the
American Rescue Plan Act.

4 See subsection B.3 of the consolidated interim
final rule implementing updates to the PPP
regarding the applicability of affiliation rules at 13
CFR 121.103 and 121.301 to PPP loans.

5 Under SBA’s alternative size standard, a
business concern may qualify as a small business
concern if it, together with any affiliates: (1) Has a
maximum tangible net worth of not more than $15
million; and (2) the average net income after
Federal income taxes (excluding any carry-over

e an independent contractor, eligible self-
employed individual, or sole proprietor;

e a business concern, a tax-exempt
nonprofit organization described in section
501(c)(3) of the Internal Revenue Code (IRC),
a tax-exempt veterans organization described
in section 501(c)(19) of the IRC, a Tribal
business concern described in section
31(b)(2)(C) of the Small Business Act, and
you employ no more than the greater of 500
employees or, if applicable, the size standard
in number of employees established by SBA
in 13 CFR 121.201;

¢ a housing cooperative that employs no
more than 300 employees and meets the
criteria described in subsection B.1.g.v. of the
consolidated interim final rule implementing
updates to the PPP, as amended by this
interim final rule;

¢ a business concern that is assigned a
North American Industry Classification
System (NAICS) code beginning with 72 that
employs no more than 500 employees per
physical location;

e an eligible section 501(c)(6) organization
or an eligible destination marketing
organization,® that employs no more than 300
employees per physical location;

e anews organization that is majority
owned or controlled by a NAICS code 511110
or 5151 business or a nonprofit public
broadcasting entity with a trade or business
under NAICS 511110 or 5151, that employs
no more than 500 employees (or, if
applicable, the size standard in number of
employees established by SBA in 13 CFR
121.201 for your industry) per location;

¢ a tax-exempt non-profit organization
described in section 501(c)(3) of the Internal
Revenue Code that employs not more than
500 employees per physical location of the
organization;

e a tax-exempt nonprofit organization
described in any paragraph of section 501(c)
of the Internal Revenue Code of 1986, other
than paragraph (3), (4), (6), or (19) that
employs not more than 300 employees per
physical location and meets the criteria
described in subsection B.1.g.iii. of the
consolidated interim final rule implementing
updates to the PPP, as amended by this
interim final rule;

¢ a business concern or other organization
that is assigned a NAICS code of 519130,
certifies in good faith as an internet-only
news publisher or internet-only periodical
publisher, and is engaged in the collection
and distribution of local or regional and
national news and information, that employs
not more than 500 employees (or the size
standard in number of employees established
by SBA in 13 CFR 121.201 for NAICS code
519130) per physical location, and meets the
criteria described in subsection B.1.g.iv. of
the consolidated interim final rule
implementing updates to the PPP, as
amended by this interim final rule; or

losses) for the two full fiscal years before the date
of application is not more than $5 million.

6 See subsections B.1.g.vii. and B.1.g.viii for
additional information on the eligibility of section
501(c)(6) organizations, and destination marketing
organizations. As amended by the American Rescue
Plan Act, the applicable size standard for section
501(c)(6) organizations and destination marketing
organizations is not more than 300 employees per
physical location.

e another type of entity specifically
provided for by PPP rules (as described
below); and

ii. you were in operation on February 15,
2020, and either had employees for whom
you paid salaries and payroll taxes or paid
independent contractors, as reported on a
Form 1099-MISC or you were an eligible
self-employed individual, independent
contractor, or sole proprietorship with no
employees.

You must submit documentation sufficient
to establish eligibility and to demonstrate the
qualifying payroll amount, which may
include, as applicable, payroll records,
payroll tax filings, Form 1099-MISC,
Schedule C or F, income and expenses from
a sole proprietorship, or bank records.

* * * * *

The American Rescue Plan Act
expands eligibility for PPP loans to tax-
exempt organizations described in any
paragraph of section 501(c) of the
Internal Revenue Code of 1986, except
for section 501(c)(4). Thus, subsections
III.B.1.g.iii. and iv. of the consolidated
interim final rule implementing updates
to the PPP, which describe the
eligibility of electric cooperatives and
telephone cooperatives that are exempt
from Federal income taxation under
section 501(c)(12) of the Internal
Revenue Code, are no longer necessary.
For PPP loans made after the effective
date of this interim final rule, such
organizations will be eligible as set forth
in a new subsection for tax-exempt
organizations under any paragraph of
section 501(c) of the Internal Revenue
Code (other than paragraph (3), (4), (6),
or (19)) discussed immediately below.
With the new statutory change, the size
eligibility requirements for electric and
telephone cooperatives have changed as
well. Previously, these entities were
eligible if they had no more than 500
employees, met the employee-based
SBA size standard for their industry (if
higher), or met SBA’s alternative size
standard. For PPP loans made after the
effective date of this interim final rule,
these entities are eligible if they have no
more than 300 employees per physical
location, and these entities are no longer
permitted to use the employee-based
SBA size standard for their industry or
SBA’s alternative size standard to
determine size.

Therefore, Part II1.B.1.g. of the
consolidated interim final rule
implementing updates to the PPP (86 FR
3692, 3696—3697) is revised by
replacing subsections B.1.g.iii. and iv. of
the industry-specific eligibility issues
with two new subsections to read as
follows:

g. Industry-Specific Eligibility Issues
* * * * *

iii. Are tax-exempt nonprofit organizations
described in any paragraph of section 501(c)
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of the Internal Revenue Code of 1986, other
than paragraph (3), (4), (6), or (19), eligible
for PPP loans?17

Yes. An organization described in any
paragraph of section 501(c) of the Internal
Revenue Code of 1986, other than paragraph
(3), (4), (6), or (19) and exempt from tax
under section 501(a) of such Code, is eligible
for a PPP loan if: (1) The organization does
not receive more than 15 percent of its
receipts from lobbying activities; (2) the
lobbying activities of the organization do not
comprise more than 15 percent of the total
activities of the organization; (3) the cost of
the lobbying activities of the organization did
not exceed $1,000,000 during the most recent
tax year of the organization that ended prior
to February 15, 2020; and (4) the organization
employs not more than 300 employees.18
However, this does not include any
organization that, if the organization were a
business concern, would be described in 13
CFR 120.110 (or any successor regulation or
other related guidance or rule that may be
issued by SBA) other than a business concern
described in paragraph (a) or (k) of such
section. Tax-exempt organizations described
in section 501(c)(3), 501(c)(6) and 501(c)(19)
of the Internal Revenue Code of 1986 have
separate eligibility requirements described
elsewhere in this rule. Tax-exempt
organizations described in section 501(c)(4)
of the Internal Revenue Code of 1986 are
ineligible for a PPP loan.

iv. Are internet publishing organizations
eligible for PPP loans? 19

Yes. A business concern or other
organization that was not eligible to receive
a PPP loan before March 11, 2021, is eligible
for a PPP loan if it: (1) Is assigned a NAICS
code of 519130; (2) certifies in good faith that
it is an internet-only news publisher or
internet-only periodical publisher; (3) is
engaged in the collection and distribution of
local or regional and national news and
information; (4) employs not more than 500

17 This subsection was originally published at 85
FR 29847, subsection III.1. (May 19, 2020) and has
been revised to conform to the American Rescue
Plan Act. Section 7(a)(36)(D)(ix) of the Small
Business Act (15 U.S.C. 636(a)(36)(D)(ix)) as
amended by the American Rescue Plan Act adds
“additional covered nonprofit entities” to the
eligible entities for First Draw PPP Loans. The term
‘“additional covered nonprofit entities” is defined
in section 7(a)(36)(A)(xvii) as “‘an organization
described in any paragraph of section 501(c) of the
Internal Revenue Code of 1986, other than
paragraph (3), (4), (6), or (19), and exempt from tax
under section 501 (a) of such Code; and does not
include any entity that, if the entity were a business
concern, would be described in section 120.110 of
title 13, Code of Federal Regulations (or in any
successor regulation or other related guidance that
may be issued by the Administrator) other than a
business concern described in paragraph (a) or (k)
of such section.”

18 For such entities with more than one physical
location, section 7(a)(36)(D)(iii)(III) of the Small
Business Act (15 U.S.C. 636(a)(36)(D)(iii)(III)), as
amended by section 5001 of the American Rescue
Plan Act, provides that such entities with more than
one physical location are eligible if they employ not
more than 300 employees per physical location.

19 This subsection was originally published at 85
FR 35550, subsection III.1. (June 11, 2020) and has
been revised to conform with the American Rescue
Plan Act.

employees (or the size standard in number of
employees established by SBA in 13 CFR
121.201 for NAICS code 519130) per physical
location; and (5) certifies in good faith that
proceeds of the loan will be used to support
expenses at the component of the business
concern or organization that supports local or
regional news.20

* * * * *

To implement the American Rescue
Plan Act provision that allows
businesses to receive both a Shuttered
Venue Operator (SVO) Grant and a PPP
loan under certain conditions, Part
II1.B.2.a.vi. of the consolidated interim
final rule implementing updates to the
PPP (86 FR 3692, 3698) is revised to
read as follows:

2. What businesses, organizations, and
individuals are ineligible?

a. Could I be ineligible even if I meet the
eligibility requirements in section 1728

You are ineligible for a PPP loan if, for
example:
* * * * *

vi. You or your business have been
approved for a grant under the Shuttered
Venue Operator (SVO) Grant Program under
section 324 of the Economic Aid Act. (If you
receive a PPP loan after December 27, 2020
and you are subsequently approved for an
SVO grant, the amount of the SVO grant
received will be reduced by the amount of a
First Draw or Second Draw PPP Loan. If you
receive both a First Draw and Second Draw
PPP Loan after December 27, 2020 and you
are subsequently approved for an SVO grant,
the SVO grant will be reduced by the
combined amounts of both PPP loans. A PPP
loan received before December 27, 2020 will
not reduce the amount of the SVO grant.) 30

As noted above, the American Rescue
Plan Act added affiliation waivers for
certain eligible organizations with
respect to PPP loans. To implement the
additional affiliation waiver applicable
to eligible internet publishing
organizations, the parenthetical at the
end of Part III.B.2.a.viii. of the
consolidated interim final rule
implementing updates to the PPP (86 FR
3692, 3698) is revised to include a
reference to B.1.g.iv, which describes
the conditions under which such
internet publishing companies are
eligible. Therefore, Part III.B.2.a.viii of
the consolidated interim final rule
implementing updates to the PPP, as

20 See section 7(a)(36)(D)(iii)(IV) of the Small
Business Act as amended by the American Rescue
Plan Act.

28 This subsection was originally published at 85
FR 20811, subsection III.2.a. (April 15, 2020), and
amended by 85 FR 36308 (June 16, 2020), 85 FR
36717 (June 18, 2020), 85 FR 38301 (June 26, 2020),
and 86 FR 13149 (March 8, 2021), and has been
modified to conform to subsequent interim final
rules or guidance, the Economic Aid Act, the
American Rescue Plan Act and for readability.

30 This subsection has been revised to conform to
section 5005 of the American Rescue Plan Act.

amended by this interim final rule, is
revised to read as follows:
* * * * *

viii. Your business is an issuer, the
securities of which are listed on an exchange
registered as a national securities exchange
under section 6 of the Securities Exchange
Act of 1934 (15 U.S.C. 78f) 32 (SBA will not
consider whether a news organization that is
eligible under the conditions described in
subsection 1.f. and 1.g.vi. or an internet
publishing organization that is eligible under
the conditions described in subsection 1.g.iv.
is affiliated with an entity, which includes
any entity that owns or controls such news
organization or internet publishing
organization, that is an issuer 33);

* * * * *

Also, Part III.B.12.vi. of the
consolidated interim final rule
implementing updates to the PPP (86 FR
3692, 3706) is revised to read as follows:

12. What certifications need to be made?

On the PPP borrower application, an
authorized representative of the applicant
must certify in good faith to all of the below:
* * * * *

vi. The Applicant has not been approved
for a Shuttered Venue Operator (SVO) grant
from SBA as of the date of this loan
application, and the Applicant acknowledges
that if the Applicant is approved for an SVO
grant before SBA issues a loan number for
this loan, the Applicant is ineligible for the
loan and acceptance of any loan proceeds
will be considered an unauthorized use.

Part III.B.3. of the consolidated
interim final rule implementing updates
to the PPP describes the affiliation rules
generally applicable to PPP loans (86 FR
3692, 3698-3699). The American
Rescue Plan Act adds affiliation waivers
for certain businesses and organizations.
Therefore, footnote 40 in part III.B.3.a.
is revised to read as follows:

Paragraph 7(a)(36)(D)(iv) of the Small
Business Act (15 U.S.C. 636(a)(36)(D)(iv)), as
added by the CARES Act and amended by
the Economic Aid Act and the American
Rescue Plan Act, waives the affiliation rules
contained in § 121.103 for (1) any business
concern with not more than 500 employees
that, as of the date on which the loan is
disbursed, is assigned a North American
Industry Classification System code
beginning with 72; (2) any business concern
operating as a franchise that is assigned a
franchise identifier code by the
Administration; (3) any business concern that
receives financial assistance from a company

32 Added to conform to section 342 of the
Economic Aid Act, which also added the following
definitions to paragraph 7(a)(36)(A) of the Small
Business Act (15 U.S.C. 636(a)(36)(A)): “(xvi) the
terms ‘exchange’, ‘issuer’, and ‘security’ have the
meanings given those terms in section 3(a) of the
Securities Exchange Act of 1934 (15 U.S.C. 78c(a)).”
This provision applies to loans made on or after
December 27, 2020.

33 See section 317 of the Economic Aid Act, as
amended by section 5001 of the American Rescue
Plan Act.



Federal Register/Vol. 86, No. 53/Monday, March 22, 2021/Rules and Regulations

15087

licensed under section 301 of the Small
Business Investment Act of 1958 (15 U.S.C.
681); (4)(a) any business concern (including
any station which broadcasts pursuant to a
license granted by the Federal
Communications Commission under title III
of the Communications Act of 1934 (47
U.S.C. 301 et seq.) without regard for whether
such a station is a concern as defined in
§121.105 of title 13, Code of Federal
Regulations, or any successor thereto) that
employs not more than 500 employees, or the
size standard established by the
Administrator for the North American
Industry Classification System code
applicable to the business concern, per
physical location of such business concern
and is majority owned or controlled by a
business concern that is assigned a North
American Industry Classification System
code beginning with 511110 or 5151; or (b)
any nonprofit organization that is assigned a
North American Industry Classification
System code beginning with 5151; and (5)
any business concern or organization that is
assigned a NAICS code of 519130, certifies in
good faith as an internet-only news publisher
or internet-only periodical publisher, and is
engaged in the collection and distribution of
local or regional and national news and
information, if the business concern or
organization employs not more than 500
employees (or the size standard in number of
employees established by SBA in 13 CFR
121.201 for NAICS code 519130) per physical
location, and is majority owned or controlled
by a business concern or organization that is
assigned NAICS 519130. This interim final
rule has no effect on these statutory waivers,
which remain in full force and effect. As a
result, the affiliation rules contained in
§121.301 also do not apply to these types of
entities. In addition, paragraph 7(a)(36)(D) of
the Small Business Act (15 U.S.C.
636(a)(36)(D)), as amended by section 342 of
the Economic Aid Act and section 5001 of
the American Rescue Plan Act states that,
with respect to a business concern made
eligible under paragraph 7(a)(36)(D)(iii)(I) or
(IV) or 7(a)(36)(D)(iv)(IV) or (V) (certain news
organizations and internet publishing
organizations), the Administrator shall not
consider whether any affiliated entity, which
for purposes of this subclause shall include
any entity that owns or controls such
business concern or organization, is an issuer
as defined in subsection III.B.2.a.viii.

Part IV.(c) of the interim final rule on
second draw PPP loans sets forth who
is eligible for a Second Draw PPP Loan.
The American Rescue Plan Act
amended the eligibility criteria for a
Second Draw PPP Loan similarly to the
amendments discussed above for First
Draw PPP Loans. Therefore, part
1V.(c)(1) of the interim final rule on
second draw PPP loans (86 FR 3712,
3717) is revised to read as follows:

(c) Who is eligible for a Second Draw PPP
Loan?

Subject to subsection (e) of this section,
below, the following applicants are eligible
for Second Draw PPP Loans:

(1) An applicant is eligible for a Second
Draw PPP Loan if it is a business concern,

independent contractor, eligible self-
employed individual, sole proprietor,
nonprofit organization eligible for a First
Draw PPP Loan, veterans organization, Tribal
business concern, housing cooperative, small
agricultural cooperative, eligible 501(c)(6)
organization or destination marketing
organization, an eligible nonprofit news
organization, additional covered nonprofit
entity, or eligible internet publishing
company 33 that:

(i) Previously received a First Draw PPP
loan in accordance with the eligibility
criteria in the Gonsolidated First Draw PPP
IFR (as amended);

(ii) has used, or will use, the full amount
of its First Draw PPP Loan (including the
amount of any increase on such First Draw
PPP Loan) on authorized uses under
subsection B.11. of the Consolidated First
Draw PPP IFR on or before the expected date
on which the Second Draw PPP Loan will be
disbursed;

(iii) employs not more than 300 employees,
unless it satisfies the alternative criteria for
businesses with a North American Industry
Classification System (“NAICS”) code
beginning with 72, eligible news
organizations, (501)(c)(3) nonprofit
organizations, additional covered nonprofit
entities, 501(c)(6) organizations, eligible
destination marketing organizations, and
eligible internet publishing organizations
with more than one physical location
described in subsection (c)(3), (c)(4), (c)(5), or
(c)(6) of this section; and

(iv) (A) experienced a reduction in revenue
in calendar year 2020, measured as follows:

* * * * *

Part IV.(c) of the interim final rule on
second draw PPP loans (86 FR 3712,
3718) also is revised by adding two new
subsections at the end to read as
follows:

(5) An entity is eligible for a Second Draw
PPP Loan if it is a 501(c)(3) nonprofit
organization, an additional covered nonprofit
entity, an eligible 501(c)(6) organization, or
an eligible destination marketing
organization and it employs not more than
300 employees per physical location of the
entity or organization.

(6) A business concern or other
organization that was not eligible to receive
a covered loan before March 11, 2021, is
eligible to receive a Second Draw PPP Loan
for the continued provision of news,
information, content, or emergency
information if it is assigned a NAICS code of
519130, certifies in good faith as an internet-
only news publisher or internet-only
periodical publisher, and is engaged in the
collection and distribution of local or
regional and national news and information,
and:

(i) The business concern or organization
employs not more than 300 employees per
physical location of the business concern or
organization; and

(ii) the business concern or organization
makes a good faith certification that proceeds

33 All terms in this subsection have the same
definitions as in sections 7(a)(36) and (37) of the
Small Business Act and the Consolidated First
Draw PPP IFR, as applicable.

of the loan will be used to support expenses
at the component of the business concern or
organization that supports local or regional
news.

Part IV.(d) of the interim final rule on
second draw PPP loans states that
eligibility for Second Draw PPP Loans is
governed by the same affiliation rules
(and waivers) as First Draw PPP Loans,
except as described in subsection (d)(2).
The American Rescue Plan Act revised
the affiliation waivers for First Draw
and Second Draw PPP Loans. Although
the American Rescue Plan Act did not
amend section 7(a)(37)(E)(ii) of the
Small Business Act (15 U.S.C.
636(a)(37)(E)(ii)) to substitute ‘“‘not more
than 300 employees” for “not more than
500 employees” in subclause (V) of
section 7(a)(36)(D)(iv) of the Small
Business Act (15 U.S.C.
636(a)(36)(D)(iv)), as section
7(a)(37)(E)(ii) does for eligible news
organizations, SBA is doing so here to
harmonize the affiliation waiver for
internet publishing organizations with
the 300 employees per location size
standard for Second Draw PPP Loans to
internet publishing organizations.

Therefore, Part IV.(d)(2) of the interim
final rule on second draw PPP loans (86
FR 3712, 3718) is revised by adding a
new subsection (iii) to read as follows:

(d) How do SBA’s affiliation rules affect an
applicant’s eligibility for a Second Draw PPP
Loan?

* * * * *

(iii) Any business concern or other
organization that was not eligible to receive
a covered loan before March 11, 2021, is
assigned a NAICS code of 519130, certifies in
good faith as an internet-only news publisher
or internet-only periodical publisher, and is
engaged in the collection and distribution of
local or regional and national news and
information, if the business concern or
organization:

(A) Employs not more than 300 employees,
per physical location of the business concern
or organization; and

(B) is majority owned or controlled by a
busines concern or organization that is
assigned a NAICS code of 519130.

In order to implement the American
Rescue Plan Act provision that allows
businesses to receive both a Shuttered
Venue Operator (SVO) Grant and a PPP
loan, part IV.(e)(5) of the interim final
rule on second draw PPP loans (86 FR
3712, 3719) is revised to read as follows:

(e) Who is not eligible for a Second Draw
PPP Loan?

An applicant is not eligible for a Second
Draw PPP Loan, even if it meets the
eligibility requirements of subsection (c) of
this section, if the applicant is:

* * * * *

(5) any person or entity that has been

approved for a grant under the Shuttered
Venue Operator (SVO) Grant Program under
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section 324 of the Economic Aid Act. (If you
receive a PPP loan after December 27, 2020
and you are subsequently approved for an
SVO grant, the amount of the SVO grant
received will be reduced by the amount of a
First Draw or Second Draw PPP Loan. If you
receive both a First Draw and Second Draw
PPP Loan after December 27, 2020 and you
are subsequently approved for an SVO grant,
the SVO grant will be reduced by the
combined amounts of both PPP loans. A PPP
loan received prior to December 27, 2020 will
not reduce the amount of the SVO grant.)

As noted above, the American Rescue
Plan Act added affiliation waivers for
certain eligible organizations with
respect to PPP loans. To implement the
additional affiliation waiver applicable
to eligible internet publishing
organizations, the parenthetical at the
end of Part IV.(e)(7) of the interim final
rule on second draw loans (86 FR 3712,
3719) is revised to include a reference
to Part IV.(c)(6), which describes the
conditions under which such internet
publishing companies are eligible.
Therefore, Part IV.(e)(7) of the interim
final rule on second draw loans, as
amended by this interim final rule, is
revised to read as follows:

* * * * *

(7) Any issuer, the securities of which are
listed on an exchange registered as a national
securities exchange under section 6 of the
Securities Exchange Act of 1934 (15 U.S.C.
78{), where the terms “exchange,” “issuer,”
and “security” have the meanings given
those terms in section 3(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78c(a))
(except that SBA will not consider whether
a news organization that is eligible under
subsection (c)(4) or an internet publishing
organization that is eligible under subsection
(c)(6) is affiliated with an entity, which
includes any entity that owns or controls
such news organization or internet
publishing organization, that is an issuer);

* * * * *

2. Forgiveness of First Draw and Second
Draw PPP Loans

Part I11.B.14 of the consolidated
interim final rule implementing updates
to the PPP provides general information
to borrowers on loan forgiveness. The
consolidated interim final rule
implementing updates to the PPP
requires a revision to clarify certain
forgiveness payroll cost exclusions
included in the Economic Aid Act and
to incorporate section 3134 of the
Internal Revenue Code of 1986 (Internal
Revenue Code) as added by section 9651
of the American Rescue Plan Act.
Additionally, section 5001(c) of the
American Rescue Plan Act revised the
forgiveness payroll cost exclusions to
include premiums taken into account in
determining the credit allowed under
section 6432 of the Internal Revenue
Code. Therefore, the fourth full sentence

in part III.B.14 of the consolidated
interim final rule implementing updates
to the PPP (86 FR 3692, 3706) reading
“[playroll costs that are qualified wages
taken into account in determining the
Employer Retention Credit are not
eligible for loan forgiveness,” is revised
to read “The following payroll costs are
not eligible for loan forgiveness: (a)
Qualified wages taken into account in
determining (i) the Employee Retention
Credit under section 2301 of the CARES
Act, as amended by section 206 of the
Taxpayer Certainty and Disaster Tax
Relief Act of 2020 (Relief Act), (ii) the
Employee Retention Credit under
section 3134 of the Internal Revenue
Code, or (iii) the disaster credit under
section 303 of the Relief Act, and (b)
premiums for COBRA continuation
coverage taken into account in
determining the credit under section
6432 of the Internal Revenue Code.”
Part IV.1 of the consolidated interim
final rule on loan forgiveness
requirements and loan review
procedures sets forth general
information about loan forgiveness for
First Draw and Second Draw PPP Loans.
The consolidated interim final rule on
loan forgiveness requirements and loan
review procedures requires revisions to
clarify certain forgiveness payroll cost
exclusions under the Economic Aid Act
and revisions to incorporate the
forgiveness payroll cost exclusions
required by the American Rescue Plan
Act. Part IV.1.a.(1) describes the payroll
costs that are eligible for loan
forgiveness and identifies those costs
that are to be excluded. The second full
sentence of part IV.1.a.(1), Payroll Costs
(86 FR 8283, 8286), reading “[playroll
costs that are qualified wages taken into
account in determining the Employer
Retention Credit are not eligible for loan
forgiveness,” is revised to read “The
following payroll costs are not eligible
for loan forgiveness: (a) Qualified wages
taken into account in determining (i) the
Employee Retention Credit under
section 2301 of the CARES Act, as
amended by section 206 of the Taxpayer
Certainty and Disaster Tax Relief Act of
2020 (Relief Act) (CARES Act Employee
Retention Credit), (ii) the Employee
Retention Credit under section 3134 of
the Internal Revenue Code of 1986 (ARP
Employee Retention Credit), or (iii) the
disaster credit under section 303 of the
Relief Act (Disaster Credit), and (b)
premiums for COBRA continuation
coverage taken into account in
determining the credit under section
6432 of the Internal Revenue Code of
1986 (COBRA Continuation Coverage).”
Part IV.1.b. of the consolidated
interim final rule on loan forgiveness
requirements and loan review

procedures describes the amount
eligible for loan forgiveness for
individuals with self-employment
income who file an IRS Form 1040,
Schedule C or F. The last clause of part
IV.1.b.i (86 FR 8283, 8287) is revised to
read “‘but excluding any qualified wages
taken into account in determining the
CARES Act Employee Retention Credit,
ARP Employee Retention Credit, or the
Disaster Credit or premiums for COBRA
Continuation Coverage.”

3. Additional Information

SBA may provide further guidance, if
needed, through SBA notices that will
be posted on SBA’s website at
www.sba.gov. Questions on the
Paycheck Protection Program may be
directed to the Lender Relations
Specialist in the local SBA Field Office.
The local SBA Field Office may be
found at https://www.sba.gov/tools/
local-assistance/districtoffices.

Compliance with Executive Orders
12866, 12988, 13132 and 13563 the
Congressional Review Act, the
Administrative Procedure Act, the
Paperwork Reduction Act (44 U.S.C. Ch.
35), and the Regulatory Flexibility Act (5
U.S.C. 601-612).

Executive Orders 12866 and 13563

This interim final rule is
economically significant for the
purposes of Executive Orders 12866 and
13563. SBA, however, is proceeding
under the emergency provision at
Executive Order 12866 section 6(a)(3)(D)
based on the need to move
expeditiously to mitigate the current
economic conditions arising from the
COVID-19 emergency.

This rule is necessary to provide
economic relief to small businesses and
nonprofit organizations nationwide
adversely impacted under the COVID-
19 Emergency Declaration. We
anticipate that this rule will result in
substantial benefits to small businesses,
nonprofit organizations, their
employees, and the communities they
serve. However, we lack data to estimate
the effects of this rule.

The Administrator of the Office of
Management and Budget’s Office of
Information and Regulatory Affairs
(OIRA) has determined that this is a
major rule for purposes of Subtitle E of
the Small Business Regulatory
Enforcement and Fairness Act of 1996
(also known as the Congressional
Review Act or CRA) (5 U.S.C. 804(2) et
seq.). Under the CRA, a major rule takes
effect 60 days after the rule is published
in the Federal Register. 5 U.S.C.
801(a)(3).

Notwithstanding this requirement, the
CRA allows agencies to dispense with
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the requirements of section 801 when
the agency for good cause finds that
such procedure would be impracticable,
unnecessary, or contrary to the public
interest and the rule shall take effect at
such time as the agency promulgating
the rule determines. 5 U.S.C. 808(2).
Pursuant to section 808(2), SBA for good
cause finds that a 60-day delay to
provide public notice is impracticable
and contrary to the public interest.
Likewise, for the same reasons, SBA for
good cause finds that there are grounds
to waive the 30-day effective date delay
under the Administrative Procedure
Act. 5 U.S.C. 553(d)(3).

The last day to apply for and receive
a PPP loan is March 31, 2021. Given the
short duration of this program, and the
urgent need to issue loans quickly, SBA
has determined that it is impractical and
not in the public interest to provide a
delayed effective date. An immediate
effective date will give small businesses
and nonprofit organizations affected by
this interim final rule the maximum
amount of time to apply for loans and
lenders the maximum amount of time to
process applications before the program
ends.

Executive Order 12988

SBA has drafted this rule, to the
extent practicable, in accordance with
the standards set forth in section 3(a)
and 3(b)(2) of Executive Order 12988, to
minimize litigation, eliminate
ambiguity, and reduce burden. The rule
has no preemptive or retroactive effect.

Executive Order 13132

SBA has determined that this rule
will not have substantial direct effects
on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various layers of government. Therefore,
SBA has determined that this rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C.
Chapter 35

SBA has determined that this rule
will require revisions to existing
recordkeeping or reporting requirements
of the Paycheck Protection Program
(PPP) information collections (OMB
Control Numbers 3245-0407 and 3245—
0417. The revisions will affect SBA
Form 2483, Borrower Application Form
Revised March 3, 2021, SBA Form
2483-C, Borrower Application Form for
Schedule C Filers Using Gross Income
March 3, 2021, SBA Form 2483-SD,
Second Draw Borrower Application
Form Revised March 3, 2021, SBA Form
2483-SD—C, Second Draw Borrower

Application Form for Schedule C Filers
Using Gross Income March 3, 2021, SBA
Form 2484, Lender’s Application—
Paycheck Protection Program Loan
Guaranty Revised March 3, 2021, SBA
Form 2484-SD, Lender’s Application—
Second Draw Loan Guaranty Revised
March 3, 2021,. SBA Forms 2483, 2483—
C, 2483-SD, and 2483-SD-C were
amended to include the additional
eligible entities (where applicable) and
revise the Shuttered Venue Operator
Grant Program certification due to the
changes made by the American Rescue
Plan Act. Other clarifying changes were
also made to the forms. Additionally,
conforming changes were made to SBA
Forms 2484 and 2484-SD.

SBA has requested Office of
Management and Budget (OMB)
emergency approval of the revisions to
the information collections to give small
businesses and nonprofits affected by
this interim final rule the maximum
amount of time to apply for loans and
lenders the maximum amount of time to
process applications before the program
ends.

Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule, or a final rule
pursuant to section 553(b) of the
Administrative Procedure Act or
another law, the agency must prepare a
regulatory flexibility analysis that meets
the requirements of the RFA and
publish such analysis in the Federal
Register. 5 U.S.C. 603, 604.

Rules that are exempt from notice and
comment are also exempt from the RFA
requirements, including conducting a
regulatory flexibility analysis, when
among other things the agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary, or contrary to the public
interest. SBA Office of Advocacy guide:
How to Comply with the Regulatory
Flexibility Act, Ch.1. p.9. Since this rule
is exempt from notice and comment,
SBA is not required to conduct a
regulatory flexibility analysis.

Authority: 15 U.S.C. 636(a)(36); 15 U.S.C.
636(a)(37); 15 U.S.C. 636m; Coronavirus Aid,
Relief, and Economic Security Act, Pub. L.
116-136, section 1114, Economic Aid to
Hard-Hit Small Businesses, Nonprofits, and
Venues Act (Pub. L. 116—260), section 303,
and American Rescue Plan Act of 2021,
sections 5001 and 5005.

James Rivera,

Acting Administrator, Small Business
Administration.

[FR Doc. 2021-05930 Filed 3—18-21; 4:15 pm]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0971; Product
Identifier 2020-NM-083—-AD; Amendment
39-21453; AD 2021-05-10]

RIN 2120-AA64

Airworthiness Directives; Airbus
Canada Limited Partnership (Type
Certificate Previously Held by C Series
Aircraft Limited Partnership (CSALP);
Bombardier, Inc.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Canada Limited Partnership
Model BD-500-1A10 and BD-500—
1A11 airplanes. This AD was prompted
by a report that threaded fuel couplings
were incorrectly installed at final
assembly and in service. This AD
requires repetitive functional tests of the
auxiliary power unit (APU) fuel feed
line shroud, a general visual inspection
of the APU fuel feed line shroud for any
loose couplings; and tightening any
loose couplings, which would terminate
the repetitive functional tests. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective April 26,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 26, 2021.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Canada Limited Partnership,
13100 Henri-Fabre Boulevard, Mirabel,
Québec J7N 3C6, Canada; telephone
450-476-7676; email a220 crc@
abc.airbus; internet http://
a220world.airbus.com. You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0971.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
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0971; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued TCCA AD CF-
2020-14, dated April 30, 2020 (also
referred to as the Mandatory Continuing
Airworthiness Information, or the
MCALI), to correct an unsafe condition
for certain Airbus Canada Limited
Partnership Model BD-500-1A10 and
BD-500-1A11 airplanes. You may
examine the MCAI in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0971.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Airbus Canada Limited
Partnership Model BD-500-1A10 and
BD-500-1A11 airplanes. The NPRM
published in the Federal Register on
October 28, 2020 (85 FR 68257). The
NPRM was prompted by a report that
threaded fuel couplings were incorrectly
installed at final assembly and in
service. The NPRM proposed to require
repetitive functional tests of the APU
fuel feed line shroud, a general visual
inspection of the APU feed line shroud
for any loose couplings; and tightening
any loose couplings, which would
terminate the repetitive functional tests.
The FAA is issuing this AD to address
loose fuel couplings, which could
eventually disconnect and could lead to
fuel starvation of the APU and pose a
risk of fire. See the MCAI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA has considered
the comment received. The Air Line
Pilots Association, International (ALPA)
stated that it supports the NPRM.

Conclusion

The FAA reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting this

final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Airbus Canada has issued Service
Bulletin BD500-282009, Issue 003,
dated August 14, 2020. This service
information describes procedures for
repetitive functional tests of the APU
fuel feed line shroud, a general visual
inspection of the APU fuel feed line
shroud for any loose couplings, and
tightening of any loose couplings if
necessary. The inspection and
tightening of the APU fuel feed line
shroud couplings terminates the
repetitive functional tests of the APU
fuel feed line shroud.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 22 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost

Parts cost

Cost on U.S.
operators

Cost per
product

Up to 42 work-hours x $85 per hour = Up to $3,570

$0 | Up to $3,570 ..... Up to $78,540.

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
8 WOrK-hours X $85 PEIr NOUI = S0 .......cceeueriiriiriirieieietiateste s e see et stestestesee e eseesessesseneeseesessestessenseneeseaseasessenseneane $0 $680

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.

This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings
This AD will not have federalism
implications under Executive Order

13132. This AD will not have a
substantial direct effect on the States, on
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the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-05-10 Airbus Canada Limited
Partnership (Type Certificate Previously
Held by C Series Aircraft Limited
Partnership (CSALP); Bombardier, Inc.):
Amendment 39-21453; Docket No.
FAA-2020-0971; Product Identifier
2020-NM—-083—-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective April 26, 2021.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Airbus Canada Limited
Partnership (type certificate previously held
by C Series Aircraft Limited Partnership
(CSALP); Bombardier, Inc.) airplanes,
certificated in any category, as identified in
paragraphs (c)(1) and (2) of this AD.

(1) Model BD-500-1A10 airplanes, serial
numbers 50010 through 50018 inclusive, and
50020 through 50041 inclusive.

(2) Model BD-500-1A11 airplanes, serial
numbers 55003 through 55016 inclusive,
55018 through 55054 inclusive, and 55056.

(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Reason

This AD was prompted by a report that
threaded fuel couplings were incorrectly
installed at final assembly and in service.
The FAA is issuing this AD to address loose
fuel couplings, which could eventually
disconnect and could lead to fuel starvation
of the auxiliary power unit (APU) and pose
arisk of fire.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Functional Test of the APU Fuel Feed
Line Shroud

Within 4,000 flight hours after the effective
date of this AD, do an initial functional test
of the APU fuel feed line shroud, in
accordance with Part A of the
Accomplishment Instructions of Airbus
Canada Service Bulletin BD500-282009,
Issue 003, dated August 14, 2020. Thereafter,
repeat the functional test at intervals not to
exceed 4,000 flight hours. If any functional
test reveals a leak, before further flight, do
the applicable actions specified in paragraph
(h) of this AD.

(h) Inspection and Torque of APU Fuel Feed
Line Shroud Couplings

(1) Except as required by paragraph (g) of
this AD: Within 9,350 flight hours or 56
months, whichever occurs first after the
effective date of this AD: Do a general visual
inspection of the APU fuel feed line shroud
for any loose couplings, and tighten any
loose couplings as applicable, in accordance
with Part B of the Accomplishment
Instructions of Airbus Canada Service
Bulletin BD500-282009, Issue 003, dated
August 14, 2020.

(2) For airplanes on which the inspection
and tightening of the APU fuel feed line
shroud couplings was done before the
effective date of this AD, using Part B of the
Accomplishment Instructions of Airbus
Canada Service Bulletin BD500-282009,
Issue 001, dated December 13, 2019: Within
9,350 flight hours or 56 months, whichever
occurs first after the effective date of this AD,
do a general visual inspection of the APU
feed line shroud for any loose couplings
between frame (FR) 63 and FR 80, and
tighten any loose couplings as applicable, in
accordance with Part C of the
Accomplishment Instructions of Airbus
Canada Service Bulletin BD500-282009,
Issue 003, dated August 14, 2020.

(i) Terminating Action for the Functional
Tests

The inspection and tightening of the APU
fuel feed line shroud couplings as specified
in paragraph (h) of this AD terminate the
initial and repetitive functional tests of the
APU fuel feed line shroud specified in
paragraph (g) of this AD.

(j) Credit for Previous Actions

(1) This paragraph provides credit for
actions required by paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Airbus Canada
Service Bulletin BD500-282009, Issue 001,

dated December 13, 2019, or Airbus Canada
Service Bulletin BD500-282009, Issue 002,
dated March 18, 2020, provided the
functional test is repeated at intervals not to
exceed 4,000 flight hours from the
completion of those actions specified in
paragraph (g) of this AD.

(2) This paragraph provides credit for
actions required by paragraph (h)(1) of this
AD, if those actions were performed before
the effective date of this AD using Airbus
Canada Service Bulletin BD500-282009,
Issue 001, dated December 13, 2019.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—-794-5531. Before
using any approved AMOGC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Airbus Canada Limited
Partnership’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(1) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) TCCA AD
CF-2020-14, dated April 30, 2020, for related
information. This MCAI may be found in the
AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0971.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—228—
7323; fax 516—794-5531; email 9-avs-nyaco-
cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3) and (4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.
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(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Canada Service Bulletin BD500—
2820009, Issue 003, dated August 14, 2020.

(ii) [Reserved]

(3) For service information identified in
this AD, contact Airbus Canada Limited
Partnership, 13100 Henri-Fabre Boulevard,
Mirabel, Québec J7N 3C6, Canada; telephone
450-476-7676; email a220 crc@abc.airbus;
internet http://a220world.airbus.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on February 21, 2021.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-05583 Filed 3—-19-21; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-1115; Product
Identifier MCAI-2020-01230-T; Amendment
39-21455; AD 2021-05-12]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus SAS Model A330-200 Freighter
series airplanes. This AD was prompted
by a determination that new or more
restrictive airworthiness limitations are
necessary. This AD requires revising the
existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective April 26,
2021.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 26, 2021.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
the EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; telephone +49
221 8999 000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1115.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
1115; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Vladimir Ulyanov, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3229; email
vladimir.ulyanov@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0190, dated August 27, 2020 (also
referred to as the Mandatory Continuing
Airworthiness Information, or the
MCALI) (EASA AD 2020-0190), to
correct an unsafe condition for all
Airbus SAS Model A330-200 Freighter
series airplanes, and Model A340-213
and —313 airplanes. EASA AD 2020-
0190 refers to Airbus A330
Airworthiness Limitations Section
(ALS) Part 1, Variation 10.2, dated June
29, 2020. Airplanes with an original
airworthiness certificate or original
export certificate of airworthiness

issued after June 29, 2020 must comply
with the airworthiness limitations
specified as part of the approved type
design and referenced on the type
certificate data sheet; this AD therefore
does not include those airplanes in the
applicability.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Airbus SAS Model
A330-200 Freighter series airplanes.
The NPRM published in the Federal
Register on December 10, 2020 (85 FR
79440). The NPRM was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. The NPRM proposed to
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in EASA AD 2020-0190.

The FAA is issuing this AD to address
fatigue cracking, accidental damage, or
corrosion in principal structural
elements, and possible failure of certain
life limited parts, which could result in
reduced structural integrity of the
airplane. See the MCALI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

EASA AD 2020-0190 describes new
or more restrictive airworthiness
limitations for airplane structures and
safe life limits.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 6 airplanes of U.S. registry. The
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FAA estimates the following costs to
comply with this AD:

The FAA has determined that revising
the existing maintenance or inspection
program takes an average of 90 work-
hours per operator, although the agency
recognizes that this number may vary
from operator to operator. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the average total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

2021-05-12 Airbus SAS: Amendment 39—
21455; Docket No. FAA—2020-1115;
Product Identifier MCAI-2020-01230-T.

(a) Effective Date

This airworthiness directive (AD) is
effective April 26, 2021.

(b) Affected ADs

The AD affects AD 2018—-23-14,
Amendment 39-19501 (83 FR 60754,
November 27, 2018) (AD 2018-23—-14).

(c) Applicability

This AD applies to Airbus SAS Model
A330-223F and —243F airplanes, certificated
in any category, with an original
airworthiness certificate or original export

certificate of airworthiness issued on or
before June 29, 2020.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address fatigue cracking,
accidental damage, or corrosion in principal
structural elements, and possible failure of
certain life limited parts, which could result
in reduced structural integrity of the
airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2020-0190, dated
August 27, 2020 (EASA AD 2020-0190).

(h) Exceptions to EASA AD 2020-0190

(1) The requirements specified in
paragraph (1) of EASA AD 2020-0190 do not
apply to this AD.

(2) Paragraph (2) of EASA AD 2020-0190
specifies revising “the approved AMP”
within 12 months after its effective date, but

this AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate the “‘limitations”
specified in paragraph (2) of EASA AD 2020—
0190 within 90 days after the effective date
of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (2) of EASA
AD 2020-0190 is on or before the applicable
“limitations” specified in paragraph (2) of
EASA AD 2020-0190, or within 90 days after
the effective date of this AD, whichever
occurs later.

(4) The provision specified in paragraph (3)
of EASA AD 2020-0190 does not apply to
this AD.

(5) The “Remarks” section of EASA AD
2020-0190 does not apply to this AD.

(i) Provisions for Alternative Actions or
Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2020-0190.

(j) Terminating Action for Certain
Requirements of AD 2018-23-14

Accomplishing the revision required by
this AD terminates the limitation for the nose
landing gear lower torque link having part
number D64001, as required by paragraph (g)
of AD 2018-23-14, for Model A330-223F
and —243F airplanes only.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: 9-AVS-AIR-
730-AMOC@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): Except
as required by paragraph (k)(2) of this AD, if
any service information contains procedures
or tests that are identified as RC, those
procedures and tests must be done to comply
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with this AD; any procedures or tests that are
not identified as RC are recommended. Those
procedures and tests that are not identified
as RC may be deviated from using accepted
methods in accordance with the operator’s
maintenance or inspection program without
obtaining approval of an AMOGC, provided
the procedures and tests identified as RC can
be done and the airplane can be put back in
an airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(1) Related Information

For more information about this AD,
contact Vladimir Ulyanov, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3229; email
vladimir.ulyanov@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0190, dated August 27,
2020.

(i1) [Reserved]

(3) For EASA AD 2020-0190, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221 8999
000; email ADs@easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-1115.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on February 23, 2021.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2021-05550 Filed 3—-19-21; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2021-0156]

RIN 1625-AA00

Safety Zone; Potomac River, Between

Charles County, MD and King George
County, VA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters in the Potomac River.
This action is necessary to provide for
the safety of persons, property, and the
marine environment from the potential
safety hazards associated with
construction operations at the new
Governor Harry W. Nice/Senator
Thomas “Mac” Middleton Memorial
(US-301) Bridge, which will occur from
7 a.m. on March 22, 2021, through 9
p-m. on March 26, 2021. This rule will
prohibit persons and vessels from being
in the safety zone unless authorized by
the Captain of the Port Maryland—
National Capital Region or a designated
representative.

DATES: This rule is effective from 7 a.m.
on March 22, 2021, through 9 p.m. on
March 26, 2021.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2021—
0156 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ron Houck, Sector
Maryland—NCR, Waterways
Management Division, U.S. Coast
Guard: telephone 410-576-2674, email
Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On March 16, 2021, Skanska-Corman-
McLean, Joint Venture, notified the
Coast Guard that from 7 a.m. on March

22,2021, to 9 p.m. on March 26, 2021,
it will be setting the tub sections at the
new Governor Harry W. Nice/Senator
Thomas ‘“Mac” Middleton Memorial
(US-301) Bridge at Pier 44, which is
adjacent and to the east of the federal
navigation channel. The operation
requires using two large crane barges
and other marine equipment positioned
within the federal navigation channel.
This operation will impede vessels
requiring the use of the channel.

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
construction operations, involving
simultaneous crane heavy lifts, at the
new Governor Harry W. Nice/Senator
Thomas ‘“Mac” Middleton Memorial
(US-301) Bridge must occur within the
federal navigation channel. Immediate
action is needed to respond to the
potential safety hazards associated with
bridge construction. It is impracticable
and contrary to the public interest to
publish an NPRM because we must
establish this safety zone by March 22,
2021.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is needed to respond
to the potential safety hazards
associated with construction operations
at the new Governor Harry W. Nice/
Senator Thomas ‘“Mac” Middleton
Memorial (US-301) Bridge conducted
within the federal navigation channel.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
Maryland—National Capital Region has
determined that potential hazards
associated with bridge construction
starting March 22, 2021, will be a safety
concern for anyone within the federal
navigation channel at the new Governor
Harry W. Nice/Senator Thomas ‘“Mac”
Middleton Memorial (US-301) Bridge
construction site. This rule is needed to
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protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
bridge is being constructed.

IV. Discussion of the Rule

This rule establishes a safety zone
from 7 a.m. on March 22, 2021, through
9 p.m. on March 26, 2021. The safety
zone will cover all navigable waters of
the Potomac River, encompassed by a
line connecting the following points
beginning at 38°21°50.96” N,
076°59'22.04” W, thence south to
38°21’43.08” N, 076°59°20.55” W, thence
west to 38°21741.80” N, 076°5929.90”
W, thence north to 38°21°49.70” N,
076°59'31.40” W, and east back to the
beginning point, located between
Charles County, MD and King George
County, VA. The regulated area is
approximately 300 yards in width and
270 yards in length.

This regulation requires that the
bridge owner post a sign facing the
northern and southern approaches of
the navigation channel labeled “BRIDGE
WORK—DANGER—STAY AWAY”
affixed to the sides of the on-scene
marine equipment and vessels operating
within the area of the safety zone. This
provides on-scene notice of the safety
zone. This notice will consist of a
diamond shaped sign (minimum 4 feet
by 4 feet) with a 3-inch orange retro
reflective border. The word “DANGER”
will be 10 inch black block letters
centered on the sign with the words
“BRIDGE WORK” and “STAY AWAY”
in 6 inch black block letters placed
above and below the word “DANGER,”
respectively, on a white background.

The duration of the zone is intended
to protect personnel, vessels, and the
marine environment in these navigable
waters while the tub sections are being
set at the new Governor Harry W. Nice/
Senator Thomas ‘“Mac” Middleton
Memorial (US-301) Bridge at Pier 44,
which is adjacent and to the east of the
federal navigation channel. Except for
marine equipment and vessels operated
by Skanska-Corman-McLean, Joint
Venture, or its subcontractors, no vessel
or person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

The COTP will notify the public that
the safety zone will be enforced by all
appropriate means to the affected
segments of the public, as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include,
but are not limited to, Broadcast Notice
to Mariners. Vessels or persons violating
this rule are subject to the penalties set
forth in 46 U.S.C. 70036 (previously
codified in 33 U.S.C. 1232) and 46

U.S.C. 70052 (previously codified in 50
U.S.C. 192).

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
This rule has not been designated a
“significant regulatory action,” under
Executive Order 12866. Accordingly,
this rule has not been reviewed by the
Office of Management and Budget
(OMB).

This regulatory action determination
is based on size, duration, and the time-
of-year of the safety zone. The bridge
construction operations within the
federal navigation channel are being
conducted during the winter/non-peak
season, when vessel transits in this area
of the channel are infrequent. Vessel
traffic not required to use the navigation
channel will be able to safely transit
around the safety zone. Such vessels
may be able to transit to the west of the
federal navigation channel, as similar
vertical clearance and water depth
exists under the next bridge span to the
west. This safety zone will impact a
small designated area of the Potomac
River for approximately 110 hours, but
coincides with the non-peak season for
recreational boating.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard certifies under 5 U.S.C.

605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call
1-888—-REG-FAIR (1-888-734—3247).
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
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particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only 110 total hours that
will prohibit entry within a portion of
the Potomac River. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01-
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05—0156 to read as
follows:

§165.T05-0156 Safety Zone; Potomac
River, Between Charles County, MD and
King George County, VA.

(a) Location. The following area is a
safety zone: All navigable waters of the
Potomac River, encompassed by a line
connecting the following points
beginning at 38°21°50.96” N,
076°5922.04” W, thence south to
38°21’43.08” N, 076°59°20.55” W, thence
west to 38°21741.80” N, 076°5929.90”
W, thence north to 38°21°49.70” N,
076°59'31.40” W, and east back to the
beginning point, located between
Charles County, MD and King George
County, VA. These coordinates are
based on datum WGS 84.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland—National Capital Region.

Designated representative means any
Coast Guard commissioned, warrant, or
petty officer, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Maryland—National Capital
Region (COTP) in the enforcement of the
safety zone.

Marine equipment means any vessel,
barge or other equipment operated by
Skanska-Corman-McLean, Joint Venture,
or its subcontractors.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by telephone number
410-576—2693 or on Marine Band Radio
VHF-FM channel 16 (156.8 MHz).
Those in the safety zone must comply
with all lawful orders or directions
given to them by the COTP or the
COTP’s designated representative.

(d) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the safety
zone by Federal, State, and local
agencies.

(e) Enforcement. This safety zone will
be enforced during the period described
in paragraph (f) of this section. A
“BRIDGE WORK—DANGER—STAY
AWAY?” sign facing the northern and
southern approaches of the navigation
channel will be posted on the sides of
the marine equipment on-scene within
the location described in paragraph (a)
of this section.

(f) Enforcement period. This section
will be enforced from 7 a.m. on March

22,2021, through 9 p.m. on March 26,
2021.

Dated: March 17, 2021.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Sector Maryland—NCR.

[FR Doc. 2021-05964 Filed 3-19-21; 8:45 am]|
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Parts 9 and 721

[EPA-HQ-OPPT-2020-0138; FRL-10016—
51]

RIN 2070-AB27

Significant New Use Rules on Certain
Chemical Substances (20-4.B)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is issuing significant new
use rules (SNURs) under the Toxic
Substances Control Act (TSCA) for
chemical substances which were the
subject of premanufacture notices
(PMNs). This action requires persons to
notify EPA least 90 days before
commencing manufacture (defined by
statute to include import) or processing
of any of these chemical substances for
an activity that is designated as a
significant new use by this rule. This
action further requires that persons not
commence manufacture or processing
for the significant new use until they
have submitted a Significant New Use
Notice (SNUN), and EPA has conducted
a review of the notice, made an
appropriate determination on the notice,
and has taken any risk management
actions as are required as a result of that
determination.

DATES: This rule is effective on May 21,
2021. For purposes of judicial review,
this rule shall be promulgated at 1 p.m.
(e.s.t.) on April 5, 2021.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: William
Wysong, New Chemicals Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460—0001; telephone
number: (202) 564—4163; email address:
wysong.william@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave. Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
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I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, process,
or use the chemical substances
contained in this rule. The following list
of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

e Manufacturers or processors of one
or more subject chemical substances
(NAICS codes 325 and 324110), e.g.,
chemical manufacturing and petroleum
refineries.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import provisions. This
action may also affect certain entities
through pre-existing import certification
and export notification rules under
TSCA, which would include the SNUR
requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, pursuant to 40 CFR 721.20,
any persons who export or intend to
export a chemical substance that is the
subject of this rule are subject to the
export notification provisions of TSCA
section 12(b) (15 U.S.C. 2611(b)), and
must comply with the export
notification requirements in 40 CFR part
707, subpart D.

B. How can I access the docket?

The docket includes information
considered by the Agency in developing
the proposed and final rules. The docket
for this action, identified by docket
identification (ID) number EPA-HQ—
OPPT-2020-0138, is available at
https://www.regulations.gov and at the
Office of Pollution Prevention and
Toxics Docket (OPPT Docket),
Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC.
The Public Reading Room is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the OPPT
Docket is (202) 566-0280. Please review
the visitor instructions and additional
information about the docket available
at https://www.epa.gov/dockets.

Due to the public health emergency,
the EPA Docket Center (EPA/DC) and
Reading Room is closed to visitors with

limited exceptions. The staff continues
to provide remote customer service via
email, phone, and webform. For the
latest status information on EPA/DC
services and docket access, visit https://
www.epa.gov/dockets.

II. Background
A. What action is the Agency taking?

EPA is finalizing SNURs under TSCA
section 5(a)(2) for chemical substances
which were the subject of PMNs P—18—
59, P-18-60, and P-18-381. These
SNURs require persons who intend to
manufacture or process any of these
chemical substances for an activity that
is designated as a significant new use to
notify EPA at least 90 days before
commencing that activity.

Previously, in the Federal Register of
April 17, 2020 (85 FR 21366) (FRL—
10007-50), EPA proposed SNURs for
these chemical substances. More
information on the specific chemical
substances subject to this final rule can
be found in the Federal Register
document proposing the SNURs. The
docket includes information considered
by the Agency in developing the
proposed and final rules, including
public comments and EPA’s responses
to the public comments received on the
proposed rules, as described in Unit IV.

B. What is the Agency’s authority for
taking this action?

TSCA section 5(a)(2) (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including the four TSCA section 5(a)(2)
factors listed in Unit III.

C. Do the SNUR general provisions
apply?

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
rule. Provisions relating to user fees
appear at 40 CFR part 700. Pursuant to
40 CFR 721.1(c), persons subject to these
SNURs must comply with the same
SNUN requirements and EPA regulatory
procedures as submitters of PMNs under
TSCA section 5(a)(1)(A). In particular,
these requirements include the
information submission requirements of
TSCA sections 5(b) and 5(d)(1), the
exemptions authorized by TSCA
sections 5(h)(1), 5(h)(2), 5(h)(3), and
5(h)(5) and the regulations at 40 CFR
part 720. Once EPA receives a SNUN,

EPA must either determine that the
significant new use is not likely to
present an unreasonable risk of injury or
take such regulatory action as is
associated with an alternative
determination before manufacture or
processing for the significant new use
can commence. If EPA determines that
the significant new use is not likely to
present an unreasonable risk, EPA is
required under TSCA section 5(g) to
make public, and submit for publication
in the Federal Register, a statement of
EPA’s findings.

III. Significant New Use Determination

A. Determination Factors

TSCA section 5(a)(2) states that EPA’s
determination that a use of a chemical
substance is a significant new use must
be made after consideration of all
relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

¢ The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

¢ The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In determining what would constitute
a significant new use for the chemical
substances that are the subject of these
SNURs, EPA considered relevant
information about the toxicity of the
chemical substances, and potential
human exposures and environmental
releases that may be associated with the
substances, in the context of the four
bulleted TSCA section 5(a)(2) factors
listed in this unit. During its review of
these chemicals, EPA identified certain
conditions of use that are not intended
by the submitters, but reasonably
foreseen to occur. EPA is designating
those reasonably foreseen conditions of
use as well as certain other
circumstances of use as significant new
uses.

B. Procedures for Significant New Uses
Claimed as Confidential Business
Information (CBI)

By this rule, EPA is establishing
certain significant new uses which have
been claimed as CBI subject to Agency
confidentiality regulations at 40 CFR
part 2 and 40 CFR part 720, subpart E.
Absent a final determination or other
disposition of the confidentiality claim
under 40 CFR part 2 procedures, EPA is
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required to keep this information
confidential. EPA promulgated a
procedure to deal with the situation
where a specific significant new use is
CBI, at 40 CFR 721.1725(b)(1) and has
referenced it to apply to other SNURs.

Under these procedures a
manufacturer or processor may request
EPA to determine whether a specific use
would be a significant new use under
the rule. The manufacturer or processor
must show that it has a bona fide intent
to manufacture or process the chemical
substance and must identify the specific
use for which it intends to manufacture
or process the chemical substance. If
EPA concludes that the person has
shown a bona fide intent to manufacture
or process the chemical substance, EPA
will tell the person whether the use
identified in the bona fide submission
would be a significant new use under
the rule. Since most of the chemical
identities of the chemical substances
subject to these SNURs are also CBI,
manufacturers and processors can
combine the bona fide submission
under the procedure in 40 CFR
721.1725(b)(1) with that under 40 CFR
721.11 into a single step.

If EPA determines that the use
identified in the bona fide submission
would not be a significant new use, i.e.,
the use does not meet the criteria
specified in the rule for a significant
new use, that person can manufacture or
process the chemical substance so long
as the significant new use trigger is not
met. In the case of a production volume
trigger, this means that the aggregate
annual production volume does not
exceed that identified in the bona fide
submission to EPA. Because of
confidentiality concerns, EPA does not
typically disclose the actual production
volume that constitutes the use trigger.
Thus, if the person later intends to
exceed that volume, a new bona fide
submission would be necessary to
determine whether that higher volume
would be a significant new use.

IV. Public Comments

EPA received public comments from
two identifying entities on the proposed
rule. The Agency’s responses are
described in a separate Response to
Public Comments document contained
in the public docket for this rulemaking.
EPA made one change to a final rule as
described in the document. EPA also
received one anonymous comment. It
was general in nature and did not
pertain to the proposed rule; therefore,
no response is required.

V. Substances Subject to This Rule

EPA is establishing significant new
use and recordkeeping requirements for

chemical substances in 40 CFR part 721,
subpart E. In Unit IV. of the proposed
SNUR, EPA provided the following
information for each chemical
substance:

¢ PMN number.

e Chemical name (generic name, if
the specific name is claimed as GBI).

e Chemical Abstracts Service (CAS)
Registry number (if assigned for non-
confidential chemical identities).

¢ Basis for the SNUR.

¢ Potentially useful information.

o CFR citation assigned in the
regulatory text section of this final rule.
The regulatory text section of these
rules specifies the activities designated

as significant new uses. Certain new
uses, including production volume
limits and other uses designated in the
rules, may be claimed as CBIL

VI. Rationale and Objectives of the Rule
A. Rationale

During review of the PMNs submitted
for the chemical substances that are the
subject of these SNURs and as further
discussed in Unit IV. of the proposed
rule, EPA identified certain other
reasonably foreseen conditions of use in
addition to those conditions of use
intended by the submitter. EPA has
preliminarily determined that the
chemical under the intended conditions
of use is not likely to present an
unreasonable risk. However, EPA has
not assessed risks associated with the
reasonably foreseen conditions of use.
EPA is designating these conditions of
use as well as certain other
circumstances of use as significant new
uses. As a result, those significant new
uses cannot occur without going
through a separate, subsequent EPA
review and determination process
associated with a SNUN.

B. Objectives

EPA is issuing these SNURs because
the Agency wants:

e To have an opportunity to review
and evaluate data submitted in a SNUN
before the notice submitter begins
manufacturing or processing a listed
chemical substance for the described
significant new use.

e To be obligated to make a
determination under TSCA section
5(a)(3) regarding the use described in
the SNUN, under the conditions of use.
The Agency will either determine under
section 5(a)(3)(C) that the significant
new use is not likely to present an
unreasonable risk, including an
unreasonable risk to a potentially
exposed or susceptible subpopulation
identified as relevant by the
Administrator under the conditions of

use, or make a determination under
TSCA section 5(a)(3)(A) or (B) and take
the required regulatory action associated
with the determination, before
manufacture or processing for the
significant new use of the chemical
substance can occur.

e To be able to complete its review
and determination on each of the PMN
substances, while deferring analysis on
the significant new uses proposed in
these rules unless and until the Agency
receives a SNUN.

Issuance of a SNUR for a chemical
substance does not signify that the
chemical substance is listed on the
TSCA Inventory. Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
internet at https://www.epa.gov/tsca-
inventory.

VII. Applicability of the Rules to Uses
Occurring Before the Effective Date of
the Final Rule

To establish a significant new use,
EPA must determine that the use is not
ongoing. The chemical substances
subject to this rule were undergoing
premanufacture review at the time of
signature of the proposed rule and were
not on the TSCA inventory. In cases
where EPA has not received a notice of
commencement (NOC) and the chemical
substance has not been added to the
TSCA Inventory, no person may
commence such activities without first
submitting a PMN. Therefore, for the
chemical substances subject to these
SNURs EPA concluded at the time of
signature of the proposed rule that the
designated significant new uses were
not ongoing.

EPA designated April 2, 2020 (the
date of web posting of the proposed
rule) as the cutoff date for determining
whether the new use is ongoing. The
objective of EPA’s approach is to ensure
that a person cannot defeat a SNUR by
initiating a significant new use before
the effective date of the final rule.

Persons who began commercial
manufacture or processing of the
chemical substances for a significant
new use identified on or after that date
will have to cease any such activity
upon the effective date of the final rule.
To resume their activities, these persons
would have to first comply with all
applicable SNUR notification
requirements and EPA would have to
take action under TSCA section 5
allowing manufacture or processing to
proceed.

VIIL Development and Submission of
Information

EPA recognizes that TSCA section 5
does not require development of any
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particular new information (e.g.,
generating test data) before submission
of a SNUN. There is an exception: If a
person is required to submit information
for a chemical substance pursuant to a
rule, Order or consent agreement under
TSCA section 4, then TSCA section
5(b)(1)(A) requires such information to
be submitted to EPA at the time of
submission of the SNUN.

In the absence of a rule, Order, or
consent agreement under TSCA section
4 covering the chemical substance,
persons are required only to submit
information in their possession or
control and to describe any other
information known to or reasonably
ascertainable by them (see 40 CFR
720.50). However, upon review of PMNs
and SNUNSs, the Agency has the
authority to require appropriate testing.
Unit IV. of the proposed rule lists
potentially useful information for all
SNURs listed here. Descriptions are
provided for informational purposes.
The potentially useful information
identified in Unit IV. of the proposed
rule will be useful to EPA’s evaluation
in the event that someone submits a
SNUN for the significant new use.
Companies who are considering
submitting a SNUN are encouraged, but
not required, to develop the information
on the substance, which may assist with
EPA’s analysis of the SNUN.

EPA strongly encourages persons,
before performing any testing, to consult
with the Agency pertaining to protocol
election. Furthermore, pursuant to
TSCA section 4(h), which pertains to
reduction of testing in vertebrate
animals, EPA encourages consultation
with the Agency on the use of
alternative test methods and strategies
(also called New Approach
Methodologies, or NAMs), if available,
to generate the recommended test data.
EPA encourages dialog with Agency
representatives to help determine how
best the submitter can meet both the
data needs and the objective of TSCA
section 4(h).

The potentially useful information
described in Unit IV. of the proposed
rule may not be the only means of
providing information to evaluate the
chemical substance associated with the
significant new uses. However,
submitting a SNUN without any test
data may increase the likelihood that
EPA will take action under TSCA
sections 5(e) or 5(f). EPA recommends
that potential SNUN submitters contact
EPA early enough so that they will be
able to conduct the appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

IX. SNUN Submissions

According to 40 CFR 721.1(c), persons
submitting a SNUN must comply with
the same notification requirements and
EPA regulatory procedures as persons
submitting a PMN, including
submission of test data on health and
environmental effects as described in 40
CFR 720.50. SNUNs must be submitted
on EPA Form No. 7710-25, generated
using e-PMN software, and submitted to
the Agency in accordance with the
procedures set forth in 40 CFR 720.40
and 721.25. E-PMN software is
available electronically at https://
www.epa.gov/reviewing-new-chemicals-
under-toxic-substances-control-act-tsca.

X. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
potential manufacturers and processors
of the chemical substances subject to
this rule. EPA’s complete economic
analysis is available in the docket for
this rulemaking.

XI. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive orders can be
found at https://www.epa.gov/laws-
regulations-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulations
and Regulatory Review

This action establishes SNURs for
new chemical substances that were the
subject of PMNs. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Orders 12866
(58 FR 51735, October 4, 1993) and
13563 (76 FR 3821, January 21, 2011).

B. Paperwork Reduction Act (PRA)

According to PRA, 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable.

The information collection
requirements related to this action have

already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a SNUN to the
Agency, the annual burden is estimated
to average between 30 and 170 hours
per response. This burden estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Regulatory
Support Division, Office of Mission
Support (2822T), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.
Please remember to include the OMB
control number in any correspondence,
but do not submit any completed forms
to this address.

C. Regulatory Flexibility Act (RFA)

Pursuant to RFA section 605(b), 5
U.S.C. 601 et seq., I hereby certify that
promulgation of this SNUR would not
have a significant adverse economic
impact on a substantial number of small
entities. The requirement to submit a
SNUN applies to any person (including
small or large entities) who intends to
engage in any activity described in the
final rule as a “‘significant new use”.
Because these uses are ‘“‘new,” based on
all information currently available to
EPA, it appears that no small or large
entities presently engage in such
activities. A SNUR requires that any
person who intends to engage in such
activity in the future must first notify
EPA by submitting a SNUN. Although
some small entities may decide to
pursue a significant new use in the
future, EPA cannot presently determine
how many, if any, there may be.
However, EPA’s experience to date is
that, in response to the promulgation of
SNURs covering over 1,000 chemicals,
the Agency receives only a small
number of notices per year. For
example, the number of SNUNs
received was seven in Federal fiscal
year (FY) 2013, 13 in FY2014, six in
FY2015, 12 in FY2016, 13 in FY2017,
and 11 in FY2018. Only a fraction of
these were from small businesses. In
addition, the Agency currently offers
relief to qualifying small businesses by
reducing the SNUN submission fee from
$16,000 to $2,800. This lower fee
reduces the total reporting and
recordkeeping of cost of submitting a
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SNUN to about $10,116 for qualifying
small firms. Therefore, the potential
economic impacts of complying with
this SNUR are not expected to be
significant or adversely impact a
substantial number of small entities. In
a SNUR that published in the Federal
Register of June 2, 1997 (62 FR 29684)
(FRL-5597-1), the Agency presented its
general determination that final SNURs
are not expected to have a significant
economic impact on a substantial
number of small entities, which was
provided to the Chief Counsel for
Advocacy of the Small Business
Administration.

D. Unfunded Mandates Reform Act
(UMRA)

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
action. As such, EPA has determined
that this action does not impose any
enforceable duty, contain any unfunded
mandate, or otherwise have any effect
on small governments subject to the
requirements of UMRA sections 202,
203, 204, or 205 (2 U.S.C. 1501 et seq.).

E. Executive Order 13132: Federalism

This action will not have federalism
implications because it is not expected
to have a substantial direct effect on
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action will not have Tribal
implications because it is not expected
to have substantial direct effects on
Indian Tribes, significantly or uniquely
affect the communities of Indian Tribal
governments and does not involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175
(65 FR 67249, November 9, 2000), do
not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because this is not an
economically significant regulatory
action as defined by Executive Order

12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355, May 22,
2001), because this action is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

In addition, since this action does not
involve any technical standards,
NTTAA section 12(d), 15 U.S.C. 272
note, does not apply to this action.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

K. Congressional Review Act (CRA)

This action is subject to the CRA (5
U.S.C. 801 et seq.), and EPA will submit
a rule report containing this rule and
other required information to each
House of the Congress and to the
Comptroller General of the United
States. This action is not a ‘“‘major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: December 2, 2020.
Tala Henry,

Deputy Director, Office of Pollution
Prevention and Toxics.

Editorial note: This document was
received for publication by the Office of the
Federal Register on March 2, 2021.

Therefore, for the reasons stated in the
preamble, 40 CFR chapter I is amended
as follows:

PART 9—OMB APPROVALS UNDER
THE PAPERWORK REDUCTION ACT

m 1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;

21 U.S.C. 331j, 346a, 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g-1, 300g-2,
300g-3, 300g—4, 300g—5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j-9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

m 2.In § 9.1, amend the table by adding
entries for §§721.11463 through
721.11465 in numerical order under the
undesignated center heading
“Significant New Uses of Chemical
Substances” to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.

* * * * *

- OMB
40 CFR citation control No.

Significant New Uses of

Chemical Substances
721.11463 2070-0012
721.11464 2070-0012
721.11465 2070-0012
* * * * *

PART 721—SIGNIFICANT NEW USES
OF CHEMICAL SUBSTANCES

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

m 4. Add §§721.11463 through
721.11465 to subpart E to read as
follows:

§721.11463 Butanoic acid, 4-
(dimethylamino)-, ethyl ester.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
butanoic acid, 4-(dimethylamino)-, ethyl
ester (PMN P-18-59; CAS No. 22041—
23-2) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4) and (5), (a)(6)(v), (b), and
(c). When determining which persons
are reasonably likely to be exposed as
required for § 721.63(a)(4), engineering
control measures (e.g., enclosure or
confinement of the operation, general
and local ventilation) or administrative
control measures (e.g., workplace
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policies and procedures) shall be
considered and implemented to prevent
exposure, where feasible. For purposes
of § 721.63(a)(5) respirators must
provide a National Institute for
Occupational Safety and Health
assigned protection factor of at least
1,000. For purposes of § 721.63(b)
concentration set at 1.0%.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (d) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11464 1-Butanaminium, 4-amino-N-
(2-hydroxy-3-sulfopropyl)-N,N-dimethyl-4-
oxo-, N-coco alkyl derivs., inner salts.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
1-butanaminium, 4-amino-N-(2-
hydroxy-3-sulfopropyl)-N,N-dimethyl-4-
0xo-, N-coco alkyl derivs., inner salts.
(PMN P-18-60, CAS No. 2041102—-83-2)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to manufacture or process the
substance in a manner that results in
inhalation exposure.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N = 7.3.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(i) of this section.

§721.11465
oxide.

Indium manganese yttrium

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
indium manganese yttrium oxide (PMN
P-18-381; CAS No. 1239902-45-4) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4) and (5), (a)(6)(v), (b), and
(c). When determining which persons
are reasonably likely to be exposed as
required for § 721.63(a)(4), engineering
control measures (e.g., enclosure or
confinement of the operation, general
and local ventilation) or administrative
control measures (e.g., workplace
policies and procedures) shall be
considered and implemented to prevent
exposure, where feasible. For purposes
of § 721.63(a)(5) respirators must
provide a National Institute for
Occupational Safety and Health
assigned protection factor of at least 50.
For purposes of § 721.63(b)
concentration set at 1.0%.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to use the substance in a
consumer product that is spray applied.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (d) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

[FR Doc. 2021-04630 Filed 3—19-21; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2015-0189; FRL-10019—
83-Region 6]

Air Plan Approval; Arkansas; Regional
Haze and Interstate Visibility Transport
Federal Implementation Plan;
Withdrawal of Federal Implementation
Plan Provisions for the Domtar
Ashdown Mill

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
withdraw the remaining portion of a
Federal Implementation Plan (FIP) for
Arkansas that was published in the
Federal Register on September 27, 2016,
which addressed certain regional haze
obligations for the first implementation
period for the Domtar Ashdown Mill.
Specifically, this remaining portion of
the FIP we are withdrawing contains
best available retrofit technology
(BART) requirements for sulfur dioxide
(SO,) and nitrogen oxide (NOx) for
Domtar Ashdown Mill Power Boiler No.
1; and SO,, NOx, and particulate matter
(PM) BART requirements for Power
Boiler No. 2. These portions of the FIP
are being replaced by a revision to the
Arkansas State Implementation Plan
(SIP) containing SO», NOx, and PM;o
BART alternative emission limitations
that we are taking final action to
approve in a separate rulemaking that is
also being published in this issue of the
Federal Register.

DATES: This final rule will be effective
April 21, 2021.

ADDRESSES: The EPA has established a
docket for this action under Docket No.
EPA-R06-OAR-2015-0189. All
documents in the docket are listed at the
http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the internet and will be
publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA Region 6, 1201 Elm Street,
Suite 500, Dallas, Texas 75270-2102.
FOR FURTHER INFORMATION CONTACT:
James E. Grady, Air and Radiation
Division, Environmental Protection
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Agency, Region 6, 1201 Elm Street,
Suite 500, Dallas, Texas 75270,
telephone (214) 665-6745; email
address grady.james@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
or “our” mean ‘“the EPA.”
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I. Background

Arkansas submitted a SIP revision on
September 9, 2008, to address the
requirements of the first regional haze
implementation period. On August 3,
2010, Arkansas submitted a SIP revision
with mostly non-substantive revisions
to Arkansas Pollution Control and
Ecology Commission (APCEC)
Regulation 19, Chapter 15.1 On
September 27, 2011, the State submitted
supplemental information to clarify
several aspects of the September 9, 2008
submittal. Hereafter we refer to these
regional haze submittals collectively as
the “2008 Arkansas Regional Haze SIP.”
On March 12, 2012, we partially
approved and partially disapproved the
2008 Arkansas Regional Haze SIP.2 On
September 27, 2016, in accordance with
section 110(c)(1) of the CAA, we
promulgated a FIP (the Arkansas
Regional Haze FIP) addressing the
disapproved portions of the 2008
Arkansas Regional Haze SIP.3 Among
other things, the FIP established SO,
nitrogen oxide (NOx), and PM emission
limits under the BART requirements for
nine units at six facilities: Arkansas
Electric Cooperative Corporation
(AECC) Bailey Plant Unit 1; AECC
McClellan Plant Unit 1; the American
Electric Power/Southwestern Electric
Power Company (AEP/SWEPCO) Flint
Creek Plant Boiler No. 1; Entergy
Arkansas, Inc. (Entergy) Lake Catherine
Plant Unit 4; Entergy White Bluff Plant
Units 1 and 2; Entergy White Bluff
Auxiliary Boiler; and the Domtar
Ashdown Mill Power Boilers No. 1 and
2. The FIP also established SO, and
NOx emission limits under the

1The September 9, 2008 SIP submittal included
APCEC Regulation 19, Chapter 15, which is the
state regulation that identified the BART-eligible
and subject-to-BART sources in Arkansas and
established BART emission limits for subject-to-
BART sources. The August 3, 2010 SIP revision did
not revise Arkansas’ list of BART-eligible and
subject-to-BART sources or revise any of the BART
requirements for affected sources. Instead, it
included mostly non-substantive revisions to the
state regulation.

277 FR 14604.

381 FR 66332; see also 81 FR 68319 (October 4,
2016) (correction).

reasonable progress requirements for
Entergy Independence Units 1 and 2.
Following the issuance of the
Arkansas Regional Haze FIP, the State of
Arkansas and several industry parties
filed petitions for reconsideration and a
motion for an administrative stay of the
final rule.# On April 14, 2017, we
announced our decision to reconsider
several elements of the FIP, as follows:
Appropriate compliance dates for the
NOx emission limits for Flint Creek
Boiler No. 1, White Bluff Units 1 and 2,
and Independence Units 1 and 2; the
low-load NOx emission limits
applicable to White Bluff Units 1 and 2
and Independence Units 1 and 2 during
periods of operation at less than fifty
percent of the units’ maximum heat
input rating; the SO, emission limits for
White Bluff Units 1 and 2; and the
compliance dates for the SO, emission
limits for Independence Units 1 and 2.5
EPA also published a document in the
Federal Register on April 25, 2017,
which administratively stayed the
effectiveness of the NOx compliance
dates in the FIP for the Flint Creek,
White Bluff, and Independence units, as
well as the compliance dates for the SO,
emission limits for the White Bluff and
Independence units for a period of
ninety days.® On July 13, 2017, the EPA
published a document proposing to
extend the NOx compliance dates for
Flint Creek Boiler No. 1, White Bluff
Units 1 and 2, and Independence Units
1 and 2, by 21 months, to January 27,
2020.” However, EPA did not take final
action on the July 13, 2017 proposed
rule because on July 12, 2017, Arkansas
submitted a proposed SIP revision with
a request for parallel processing
(Arkansas Regional Haze NOx SIP
revision or Arkansas NOx SIP revision).
The State’s proposed revision addressed
the NOx BART requirements for Bailey
Unit 1, McClellan Unit 1, Flint Creek
Boiler No. 1, Lake Catherine Unit 4,
White Bluff Units 1 and 2, and White
Bluff Auxiliary Boiler, as well as the
reasonable progress requirements with
respect to NOx. We processed this
proposed SIP revision in parallel with
the state’s SIP approval process and, in

4 See the docket associated with this proposed
rulemaking for a copy of the petitions for
reconsideration and administrative stay submitted
by the State of Arkansas; Entergy Arkansas Inc.,
Entergy Mississippi Inc., and Entergy Power LLC
(collectively “Entergy”); AECC; and the Energy and
Environmental Alliance of Arkansas (EEAA).

5 Letter from E. Scott Pruitt, Administrator, EPA,
to Nicholas Jacob Bronni and Jamie Leigh Ewing,
Arkansas Attorney General’s Office (April 14, 2017).
A copy of this letter is included in the docket no.
EPA-R06-OAR-2015-0189-0240 at https://
www.regulations.gov.

682 FR 18994.

782 FR 32284.

a proposed rule published in the
Federal Register on September 11, 2017,
we proposed approval of the Arkansas
Regional Haze NOx SIP revision and
withdrawal of the corresponding parts
of the Arkansas Regional Haze FIP.8 On
October 31, 2017, we received Arkansas’
final Regional Haze NOx SIP revision
addressing NOx BART for EGUs and the
reasonable progress requirements with
respect to NOx for the first
implementation period. On February 12,
2018, we finalized our approval of the
Arkansas Regional Haze NOx SIP
revision and our withdrawal of the
corresponding parts of the FIP.9

On August 8, 2018, Arkansas
submitted another SIP revision
(Arkansas Regional Haze SO, and PM
SIP revision or Phase II SIP revision)
addressing all remaining disapproved
parts of the 2008 Regional Haze SIP,
with the exception of the BART and
associated long-term strategy
requirements for the Domtar Ashdown
Mill Power Boilers No. 1 and 2. In a
proposed rule published in the Federal
Register on November 30, 2018, we
proposed approval of a portion of the
SIP revision and we also proposed to
withdraw the parts of the FIP
corresponding to our proposed
approvals.10 The Phase II SIP revision
included a discussion of Arkansas’
interstate visibility transport
requirements, and we stated in our
proposed rule that we intended to
propose action on this portion of the SIP
revision in a future proposed
rulemaking. On September 27, 2019, we
took final action to approve a portion of
the Arkansas Regional Haze SO, and PM
SIP revision and to withdraw the
corresponding parts of the FIP.11

On August 13, 2019, Arkansas
submitted the Arkansas Regional Haze
Phase III SIP (Phase III SIP revision).
This SIP revision contains a BART
alternative to address BART and the
associated long-term strategy
requirements for two subject-to-BART
sources (Power Boilers No. 1 and 2) at
the Domtar Ashdown Mill located in
Ashdown, Arkansas. The BART
alternative addresses SO, PM, and NOx
BART for Power Boilers No. 1 and 2. On
March 16, 2020, we proposed to
approve the Phase III SIP revision.12 Our
proposed rule included proposed
approval of the BART alternative for
SO,, PM, and NOx at Power Boilers No.
1 and 2 and elements that relate to the
BART requirements at this facility;

882 FR 42627.

983 FR 5927 and 83 FR 5915 (February 12, 2018).
1083 FR 62204 (November 30, 2018).

1184 FR 51033 and 84 FR 51056 (Sept. 27, 2019).
1285 FR 14847 (March 16, 2020).
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proposed approval of Arkansas’ request
to withdraw from the approved SIP the
previously approved PMo BART limit
for Power Boiler No. 1; and proposed
withdrawal of the remaining portion of
the Arkansas FIP, which consists of
provisions addressing the regional haze
requirements for the Domtar Ashdown
Mill. The EPA also proposed to approve
the portions of the August 8, 2018
Arkansas Regional Haze Phase II SIP
revision and the October 4, 2019
Arkansas 2015 Ozone (O3) NAAQS
Interstate Transport SIP revision
addressing the visibility transport
provisions required under CAA section
110(a)(2)(D)({)(I1) for the following
NAAQS: The 2006 24-hour PM, s
NAAQS; the 2012 annual PM, 5
NAAQS; the 2008 and 2015 eight-hour
0; NAAQS; the 2010 one-hour NO,
NAAQS; and the 2010 one-hour SO,
NAAQS. In a final action being
published separately in this issue of the
Federal Register, we are taking final
action to approve the Arkansas Regional
Phase IIT SIP revision and the visibility
transport portions of the Arkansas
Regional Haze Phase II SIP revision and
the Arkansas 2015 O3 NAAQS Interstate
Transport SIP revision.

The background for this final rule and
the separate final action also being
published in this issue of the Federal
Register that approves the Arkansas
Regional Haze Phase III SIP revision and
portions of the Arkansas Regional Haze
Phase II SIP revision and the Arkansas
2015 O3 NAAQS Interstate Transport
SIP revision is also discussed in detail
in our March 16, 2020 proposed
approval.3 The comment period was
open for thirty days and closed on April
15, 2020. We received a total of two sets
of public comments concerning our
proposed action. The comments are
included in the publicly posted docket
associated with the rulemaking (EPA-
R06-OAR-2015-0189), available at
https://www.regulations.gov.

II. Final Action

We are withdrawing the remaining
portion of the Arkansas Regional Haze
FIP that we promulgated on September
27, 2016, found at 40 CFR 52.173(c).
Specifically, we are withdrawing
provisions addressing applicability and
definitions of the FIP; SO, and NOx
emission limits for Power Boiler No. 1;
SO,, NOx, and PM emission limits for
Power Boiler No. 2; BART compliance
dates; compliance determination
requirements and reporting and
recordkeeping requirements associated
with the BART emission limits; and
provisions addressing equipment

1385 FR 14847.

operations and enforcement. We are
removing these SO,, NOx, and PM
emission limitations and associated
requirements for Power Boilers No. 1
and 2 found at 40 CFR 52.173(c), and as
of the effective date of this final rule
these requirements will no longer apply
to these units. Since we are
withdrawing the text from paragraph (c)
under 40 CFR 52.173, we are also
reserving paragraph (c) so as to not
disturb the numbering of existing
paragraphs (d) through (g) under 40 CFR
52.173.

As explained in our March 16, 2020
proposal,4 this action is based on our
separate action being published in this
issue of the Federal Register approving
the Arkansas Regional Haze Phase III
SIP revision submitted to us on August
13, 2019. In that separate action, EPA is
making the determination that the
Arkansas Regional Haze Phase III SIP
revision is approvable because the
plan’s provisions meet the applicable
requirements of the CAA and EPA
implementing regulations. EPA is
finalizing this action under section 110
and part C of the Act.

III. Response to Comments

We received two comment letters
concerning our proposed action, which
included our proposed approval of the
Phase III SIP revision, proposed
approval of the visibility transport
portions of the Arkansas Regional Haze
Phase II SIP revision and the Arkansas
2015 O3 NAAQS Interstate Transport
SIP revision, and proposed withdrawal
of the remaining FIP provisions. EPA
did not receive any comments
specifically addressing our proposed
withdrawal of the remaining FIP
provisions; rather, the comments
addressed EPA’s proposed approval of
the SIP provisions that would replace
the FIP. Therefore, we have responded
to all relevant comments in response to
our proposed action in the separate,
final notice being published in this
issue of the Federal Register that
approves the Arkansas Regional Haze
Phase III SIP revision.1®

IV. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at http://www2.epa.gov/
lawsregulations/laws-and-executive-
orders.

1485 FR 14847.
15 Please see Docket No. EPA-R06—OAR-2015—
0189 at https://www.regulations.gov.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review 13563

This action is exempt from review by
the Office of Management and Budget
(OMB) because it will withdraw a FIP
containing source-specific SO,, NOx,
and PM emission limits for two
individually identified units at one
facility in Arkansas and is therefore not
arule of general applicability and not a
significant regulatory action.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the PRA. Burden is
defined at 5 CFR 1320.3(b). This final
rule withdraws a FIP containing source-
specific SO, NOx, and PM emission
limits for two individually identified
units at one facility in Arkansas.

C. Regulatory Flexibility Act

I certify that this final action will not
have a significant economic impact on
a substantial number of small entities
under the RFA. This final action will
not impose any requirements on small
entities. This final action withdraws a
FIP containing source-specific SO,
NOx, and PM emission limits that apply
to two individually identified units at
one facility in Arkansas.

D. Unfunded Mandates Reform Act

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. This action does not
impose additional requirements beyond
those imposed by state law.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, will result from this
action.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications, as specified in Executive
Order 13175, because the FIP we are
withdrawing does not apply on any
Indian reservation land or in any other
area where the EPA or an Indian tribe
has demonstrated that a tribe has
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jurisdiction, and will not impose
substantial direct costs on tribal
governments or preempt tribal law. This
final action withdraws a FIP that applies
to two individually identified units at
one facility in Arkansas. There are no
Indian reservation lands in Arkansas.
Thus, Executive Order 13175 does not
apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks 16 applies to any
rule that: (1) Is determined to be
economically significant as defined
under Executive Order 12866; and (2)
concerns an environmental health or
safety risk that we have reason to
believe may have a disproportionate
effect on children. EPA interprets E.O.
13045 as applying only to those
regulatory actions that concern health or
safety risks, such that the analysis
required under Section 5-501 of the
E.O. has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it is not
economically significant as defined in
Executive Order 12866, and because the
EPA does not believe the environmental
health or safety risks addressed by this
action present a disproportionate risk to
children. This action is not subject to
E.O. 13045 because it implements
specific standards established by
Congress in statutes.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action does
not have disproportionately high and
adverse human health or environmental
effects on minority populations, low-
income populations and/or indigenous
peoples, as specified in Executive Order
12898 (59 FR 7629, February 16, 1994).

1662 FR 19885 (Apr. 23, 1997).

K. Determination Under Section 307(d)

Pursuant to CAA section 307(d)(1)(B),
this action is subject to the requirements
of CAA section 307(d), as it revises a FIP
under CAA section 110(c).

L. Congressional Review Act (CRA)

This rule is exempt from the CRA
because it is a rule of particular
applicably. EPA is not required to
submit a rule report regarding this
action under section 801 because this is
a rule of particular applicability that
only affects one individually identified
facility in Arkansas.

M. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 21, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Best available retrofit
technology, Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Particulate Matter,
Regional haze, Reporting and
recordkeeping requirements, Sulfur
Dioxide, Visibility.

Jane Nishida,
Acting Administrator.
Title 40, chapter I, of the Code of

Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart E—Arkansas
§52.173 [Amended]

2.In §52.173, remove and reserve

paragraph (c).
[FR Doc. 2021-05361 Filed 3—19-21; 8:45 am]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2015-0189; FRL-10019—
63—Region 6]

Air Plan Approval; Arkansas; Arkansas
Regional Haze and Visibility Transport
State Implementation Plan Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: Pursuant to the Clean Air Act
(CAA or the Act), the Environmental
Protection Agency (EPA) is finalizing
approval of a revision to the Arkansas
State Implementation Plan (SIP)
submitted by the State of Arkansas
through the Arkansas Department of
Energy and Environment, Division of
Environmental Quality (DEQ) on August
13, 2019. The SIP submittal addresses
requirements of the Act and the
Regional Haze Rule for visibility
protection in mandatory Class I Federal
areas (Class I areas) for the first
implementation period. The EPA is
approving an alternative measure to best
available retrofit technology (BART) at
the Domtar Ashdown Mill for sulfur
dioxide (SO,), particulate matter (PM),
and nitrogen oxide (NOx); and elements
of the SIP submittal that relate to these
BART requirements at this facility. In
addition, we are approving the
withdrawal from the SIP of the
previously approved PM;o BART limit
for Power Boiler No. 1. The EPA is also
concurrently approving Arkansas’
interstate visibility transport provisions
from the August 8, 2018, regional haze
SIP submittal as supplemented by the
visibility transport provisions in the
October 4, 2019, interstate transport SIP
submittal, which covers the following
national ambient air quality standards
(NAAQS): The 2006 24-hour fine
particulate matter (PM»s) NAAQS; the
2012 annual PM, s NAAQS; the 2008
and 2015 eight-hour ozone (0s) NAAQS;
the 2010 one-hour nitrogen dioxide
(NO2) NAAQS; and the 2010 one-hour
SO-> NAAQS. In conjunction with our
final approval of these SIP revisions, we
are finalizing in a separate rulemaking,
published elsewhere in this issue of the
Federal Register, our withdrawal of the
Federal implementation plan (FIP)
provisions for the Domtar Ashdown
Mill.

DATES: This rule is effective on April 21,
2021.

ADDRESSES: The EPA has established a
docket of all documents for this action
at https://www.regulations.gov under
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Docket ID No. EPA-R06—OAR—-2015—
0189. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet. Publicly available docket
materials are available electronically
through https://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
James E. Grady, EPA Region 6 Office,
Regional Haze and SO, Section, 1201
Elm Street, Suite 500, Dallas TX 72570,
214-665-6745; grady.james@epa.gov.
Please call or email Mr. Grady or Mr.
Bill Deese at 214-665-7253 if you need
alternative access to material indexed
but not provided in the docket.

SUPPLEMENTARY INFORMATION:
Throughout this document “‘we,” “us,”
and “our” mean the EPA.
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I. Background
A. Regional Haze Principles

Regional haze is visibility impairment
that is produced by a multitude of

sources and activities that are located
across a broad geographic area and emit

fine particulates (PM,5) * into the air.
Fine particulates which cause haze are
sulfates (SO42), nitrates (NO3-), organic
carbon (OC), elemental carbon (EC), and
soil dust.2 PM s precursors consist of
SO,, NOx, volatile organic compounds
(VOCs), and in some cases, ammonia
(NHs). Airborne PM, 5 can scatter and
absorb the incident light and, therefore,
lead to atmospheric opacity and
horizontal visibility degradation.
Regional haze limits visual distance and
reduces color, clarity, and contrast of
view. PM, 5 can cause serious adverse
health effects and mortality in humans.
It also contributes to environmental
effects such as acid deposition and
eutrophication. Emissions that affect
visibility include a wide variety of
natural and man-made sources. Natural
sources can include windblown dust
and soot from wildfires. Man-made
sources can include major and minor
stationary sources, mobile sources, and
area sources. Reducing PM, s and its
precursor gases in the atmosphere is an
effective method of improving visibility.
Data from the existing visibility
monitoring network, “Interagency
Monitoring of Protected Visual
Environments” (IMPROVE), shows that
visibility impairment caused by air
pollution occurs virtually all of the time
at most national parks and wilderness
areas. In 1999, the average visual range 3
in many mandatory Class I Federal
areas* in the western United States was

1Fine particles are less than or equal to 2.5
microns (um) in diameter and usually form
secondary in nature indirectly from other sources.
Particles less than or equal to 10 um in diameter
are referred to as PM,o. Particles greater than PM: s
but less than PM, are referred to as coarse mass.
Coarse mass can contribute to light extinction as
well and is made up of primary particles directly
emitted into the air. Fine particles tend to be man-
made, while coarse particles tend to have a natural
origin. Coarse mass settles out from the air more
rapidly than fine particles and usually will be
found relatively close to emission sources. Fine
particles can be transported long distances by wind
and can be found in the air thousands of miles from
where they were formed.

2QOrganic carbon can be emitted directly as
particles or formed through reactions involving
gaseous emissions. Elemental carbon, in contrast to
organic carbon, is exclusively of primary origin and
emitted by the incomplete combustion of carbon-
based fuels. Elemental carbon particles are
especially prevalent in diesel exhaust and smoke
from wild and prescribed fires.

3 Visual range is the greatest distance, in km or
miles, at which a dark object can be viewed against
the sky by a typical observer.

4Mandatory Class I Federal areas consist of
national parks exceeding 6,000 acres, wilderness
areas and national memorial parks exceeding 5,000
acres, and all international parks that were in
existence on August 7, 1977. The EPA, in
consultation with the Department of Interior,
promulgated a list of 156 areas where visibility was
identified as an important value. The extent of a
mandatory Class I area includes subsequent changes
in boundaries, such as park expansions. Although
states and tribes may designate additional areas as

100-150 kilometers (km), or about one-
half to two-thirds of the visual range
that would exist under estimated
natural conditions.® In most of the
eastern Class I areas of the United
States, the average visual range was less
than 30 km, or about one-fifth of the
visual range that would exist under
estimated natural conditions. Since the
promulgation of the original Regional
Haze Rule in 1999, CAA programs have
reduced emissions of haze-causing
pollution, lessening visibility
impairment and resulting in improved
average visual ranges.®

B. Requirements of the CAA and the
EPA’s Regional Haze Rule

In section 169A, enacted as part of the
1977 CAA Amendments, Congress
created a program for protecting
visibility in the nation’s national parks
and wilderness areas. This section of the
CAA establishes as a national goal the
prevention of any future, and the
remedying of any existing, visibility
impairment in mandatory Class I
Federal areas where impairment results
from manmade air pollution. Congress
added section 169B to the CAA in 1990,
which strengthened the visibility
protection program of the Act, and the
EPA promulgated final regulations
addressing regional haze as part of the
1999 Regional Haze Rule, which was
most recently updated in 2017.7 The
Regional Haze Rule revised the existing
1980 visibility regulations and
established a more comprehensive
visibility protection program for Class I
areas. The requirements for regional
haze, found at 40 CFR 51.308 and
51.309, are included in the EPA’s
broader visibility protection regulations
at 40 CFR 51.300-309. The regional
haze regulations require states to
demonstrate reasonable progress toward
meeting the national goal of restoring
natural visibility conditions for Class I
areas by 2064. The CAA requirement in
section 169A(b)(2) to submit a regional
haze SIP applies to all fifty states, the
District of Columbia, and the Virgin

Class I, the requirements of the visibility program
set forth in the CAA applies only to mandatory
Class I Federal areas. Each mandatory Class I
Federal area is the responsibility of a Federal Land
Manager (FLM). When the term “Class I area” is
used in this action, it means “mandatory Class I
Federal areas.” See 44 FR 69122 (November 30,
1979) and CAA Sections 162(a), 169A, and 302(i).

564 FR 35714, 35715 (July 1, 1999).

6 An interactive story map depicting efforts and
recent progress by the EPA and states to improve
visibility at national parks and wilderness areas
may be visited at: http://arcg.is/29tAbS3.

7 See the July 1, 1999 Regional Haze Rule final
action (64 FR 35714), as amended on July 6, 2005
(70 FR 39156), October 13, 2006 (71 FR 60631), June
7, 2012 (77 FR 33656) and on January 10, 2017 (82
FR 3079).
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Islands. States were required to submit
the first implementation plan
addressing visibility impairment caused
by regional haze no later than December
17, 2007.8

C. BART Requirements

Section 169A(b)(2)(A) of the CAA
directs states to evaluate the use of
BART controls at certain categories of
existing major stationary sources built
between 1962 and 1977.9 Under 40 CFR
51.308(e)(1)(ii), any BART-eligible
source 10 that is reasonably anticipated
to cause or contribute to visibility
impairment in a Class I area is classified
as subject-to-BART.11 States are directed
to conduct BART determinations to
address visibility impacts for each
source classified as subject-to-BART.
These large, often under-controlled,
older stationary sources are then
required to procure, install, and operate
the BART controls established in these
determinations to reduce visibility
impairment. The determinations must
be based on an analysis of the best
system of continuous emission control
technology available and associated
emission reductions achievable. States
are required to identify the level of
control representing BART after
considering the five statutory factors set
out in CAA section 169A(g)(2) for the
potential BART controls.12 States must
establish emission limits, a schedule of

8See 40 CFR 51.308(b). Also, under 40 CFR
51.308(f)—(i), the EPA requires subsequent updates
to the regional haze SIPs for each implementation
period. The next update for the second
implementation period is due by July 31, 2021.

9See 42 U.S.C. 7491(g)(7), which lists the 26
source categories of major stationary sources
potentially subject-to-BART.

10BART-eligible sources are those sources that
fall within one of 26 source categories that began
operation on or after August 7, 1962, and were in
existence on August 7, 1977, with potential
emissions greater than 250 tons per year (tpy). (See
40 CFR 51 Appendix Y, section II).

11 Under the BART Guidelines, states may select
a visibility impact threshold, measured in
deciviews (dv), below which a BART-eligible
source would not be expected to cause or contribute
to visibility impairment in any Class I area. The
State must document this threshold in the SIP and
specify the basis for its selection of that value. Any
source with visibility impacts that model above the
threshold value would be subject to a BART
determination review. The BART Guidelines
acknowledge varying circumstances affecting
different Class I areas. States should consider the
number of emission sources affecting the Class I
areas at issue and the magnitude of the individual
sources’ impacts. Any visibility impact threshold
set by the state should not be higher than 0.5 dv.
(See 40 CFR part 51, Appendix Y, section IIL.A.1).

12 The five statutory factors in determining BART
controls are: (1) Costs of compliance, (2) the energy
and non-air quality environmental impacts, (3) any
existing control technology present at the source,
(4) the remaining useful life of the source, and (5)
the degree of improvement in visibility which may
reasonably be anticipated to result from the use of
such technology.

compliance, and other measures
consistent with the BART determination
process for each source subject-to-
BART.

D. BART Alternative Requirements

A State may opt to implement or
require participation in an emissions
trading program or other alternative
measure rather than require sources
subject-to-BART to install, operate, and
maintain BART. Such an emissions
trading program or other alternative
measure must achieve greater
reasonable progress than would be
achieved through the installation and
operation of BART. In order to
demonstrate that the alternative
program achieves greater reasonable
progress than source-specific BART, a
state must demonstrate that its SIP
meets the requirements in 40 CFR
51.308(e)(2)(i) to (iv). Among other
things, the state must conduct an
analysis of BART and the associated
reductions for each source subject-to-
BART covered by the alternative
program, and compare the reductions
and visibility improvements of the
alternative program to what would have
been achieved by BART.

Pursuant to 40 CFR 51.308(e)(2)1)E),
the state must provide a determination
under 40 CFR 51.308(e)(3) or otherwise
based on the “clear weight of evidence”
that the alternative measure achieves
greater reasonable progress than BART.
40 CFR 51.308(e)(3) provides two
specific tests applicable under specific
circumstances for determining whether
the alternative measure achieves greater
reasonable progress than BART. Under
the first test, if the distribution of
emissions is not substantially different
than under BART, and the alternative
measure results in greater emission
reductions, then the alternative measure
may be deemed to achieve greater
reasonable progress. Under the second
test, if the distribution of emissions is
significantly different, then the State
must conduct dispersion modeling to
determine the difference in visibility
between BART and the alternative
measure for each impacted Class I area,
for the twenty percent best and worst
days. The modeling would demonstrate
greater reasonable progress if both of the
following two criteria are met: (i)
Visibility does not decline in any Class
I area, and (ii) there is an overall
improvement in visibility, determined
by comparing the average difference
between BART and the alternative over
all affected Class I areas.

Alternatively, under 40 CFR
51.308(e)(2)(i)(E), states may show based
on the “clear weight of evidence” that
the alternative achieves greater

reasonable progress than would be
achieved through the installation and
operation of BART at the covered
sources. As stated in the EPA’s revisions
to the Regional Haze Rule governing
alternatives to source-specific BART
determinations, weight of evidence
demonstrations attempt to make use of
all available information and data which
can inform a decision while recognizing
the relative strengths and weaknesses of
that information in arriving at the
soundest decision possible.?3 This array
of information and other relevant data
must be of sufficient quality to inform
the comparison of visibility impacts
between BART and the alternative. A
weight of evidence comparison may be
warranted when there is confidence that
the difference in visibility impacts
between BART and the alternative
scenarios are expected to be large
enough to show that an alternative is
better than BART. The EPA will
carefully consider this evidence in
evaluating any SIPs submitted by States
employing such an approach.

Finally, under 40 CFR 51.308(e)(2)(iii)
and (iv), all emission reductions for the
alternative program must take place
during the period of the first long-term
strategy for regional haze, and all the
emission reductions resulting from the
alternative program must be surplus to
those reductions resulting from
measures adopted to meet requirements
of the CAA as of the baseline date of the
SIP.

E. Long-Term Strategy and Reasonable
Progress Requirements

In addition to BART requirements, 40
CFR 51.308(d)(3)(i) to (iv) requires each
state to include in its SIP a long-term
strategy for the planning period that
addresses regional haze visibility
impairment for each Class I area located
within the state and outside the state
that may be affected by emissions
generated from within the state. The
long-term strategy is the vehicle for
ensuring continuing reasonable progress
toward achieving natural visibility
conditions. It is a compilation of all
control measures in the SIP that a state
will use during the implementation
period to meet the applicable reasonable
progress goals (RPGs) established under
40 CFR 51.308(d)(1) for each Class I

13 See 71 FR 60612, 60622 (October 13, 2006).
Factors which can be used in a weight of evidence
determination in this context may include, but not
be limited to, future projected emissions levels
under the alternative as compared to under BART;
future projected visibility conditions under the two
scenarios; the geographic distribution of sources
likely to reduce or increase emissions under the
alternative as compared to BART sources;
monitoring data and emissions inventories; and
sensitivity analyses of any models used.
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area.l* The RPGs established by the
State provide an assessment of the
visibility improvement anticipated to
result for that planning period.15
Section 51.308(d)(3)(v) requires that a
state consider certain minimum factors
(the long-term strategy factors) in
developing its long-term strategy for
each Class I area.16 States have
significant flexibility in establishing
RPGs during the first planning period
and must determine whether additional
measures beyond BART are needed for
reasonable progress. Under CAA section
169A(g)(1), once a set of potential
control measures have been identified
for a selected source, the State must
collect data on and apply the four
statutory factors that will be considered
in selecting the measure(s) for that
source that are necessary to make
reasonable progress. The four statutory
factors used to characterize potential
emission controls are as follows: (1) The
costs of compliance; (2) the time
necessary for compliance; (3) the energy
and non-air quality environmental

14 See 40 CFR 51.308(d)(3)(i) to (iv). For the first
planning period, contributing and impacted states
must develop coordinated emission management
strategies. Impacted states must demonstrate that
they have included all measures necessary in their
SIPs to obtain their share of emission reductions
needed to meet the RPGs for a Class I area. States
must document the technical basis that they relied
upon to determine the apportionment of emission
reduction obligations necessary and identify the
baseline emissions inventory on which their
strategies are based. States must also identify all
anthropogenic sources of visibility impairment
considered in developing the strategy, such as
major and minor stationary sources, mobile sources,
and area sources.

15 The process for setting RPGs is as follows: (1)
Identify sources that impact visibility; (2) evaluate
potential controls based on consideration of the
four reasonable progress factors; (3) project the
visibility conditions based on implementation of
on-the-books and additional selected controls; (4)
compare the projected visibility conditions to the
uniform rate of progress (URP) needed to attain
natural visibility conditions by year 2064 for each
Class I area; (5) determine an RPG for each Class
I area based on this analysis that will improve the
visibility at or beyond the URP on the most
impaired days and ensure no degradation for the
least impaired days. The Regional Haze Rule allows
for the selection of an RPG at a given Class I area
that provides for a slower rate of improvement than
the URP for that area, but in that case a state must
demonstrate that the URP is not reasonable and that
the RPG selected is. See 40 CFR 51.308(d)(1)(ii).

16 These factors are: (1) Emission reductions due
to ongoing air pollution control programs, including
measures to address reasonably attributable
visibility impairment (RAVI); (2) measures to
mitigate the impacts of construction activities; (3)
emissions limitations and schedules for compliance
to achieve the reasonable progress goal; (4) source
retirement and replacement schedules; (5) smoke
management techniques for agricultural and
forestry management purposes including plans as
currently exist within the state for these purposes;
(6) enforceability of emissions limitations and
control measures; and (7) the anticipated net effect
on visibility due to projected changes in point, area,
and mobile source emissions over the period
addressed by the long-term strategy.

impacts of compliance; and (4) the
remaining useful life of any potentially
affected sources. A state planning to
consider visibility benefits will also
need to characterize those benefits
(often referred to as the 5th factor).1”
States must demonstrate in their
regional haze SIPs how these factors are
considered when selecting the controls
for their long-term strategies and
provide an assessment of the visibility
improvement anticipated to establish
RPGs for each applicable Class I area.
This is commonly referred to this as the
“reasonable progress analysis” or “four-
factor analysis.”

F. Previous Actions on Arkansas
Regional Haze

The State of Arkansas submitted a
regional haze SIP on September 9, 2008,
intended to address the requirements of
the first regional haze implementation
period. On August 3, 2010, the State
submitted a SIP revision with mostly
non-substantive changes that addressed
Arkansas Pollution Control and Ecology
Commission (APCEC) Regulation 19,
Chapter 15.18 On September 27, 2011,
the State submitted a supplemental
letter that clarified several aspects of the
2008 submittal. The EPA collectively
refers to the original 2008 submittal, the
supplemental letter, and the 2010
revision together as the 2008 Arkansas
Regional Haze SIP. On March 12, 2012,
the EPA partially approved and partially
disapproved the 2008 Arkansas
Regional Haze SIP.1° Specifically, the
EPA disapproved certain BART
compliance dates; the State’s
identification of certain BART-eligible
sources and subject-to-BART sources;
certain BART determinations for NOx,
SO,, and PM,; the State’s reasonable
progress analysis; and a portion of the
State’s long-term strategy. The
remaining provisions of the 2008
Arkansas Regional Haze SIP were
approved. The final partial disapproval
started a two-year FIP clock that
obligated the EPA to either approve a

17 Guidance for Setting Reasonable Progress Goals
under the Regional Haze Program, June 1, 2007,
memorandum from William L. Wehrum, Acting
Assistant Administrator for Air and Radiation, to
the EPA Regional Administrators, EPA Regions
1-10 (pp. 4-2, 5-1).

18 The September 9, 2008 SIP submittal included
APCEC Regulation 19, Chapter 15, which is the
state regulation that identified the BART-eligible
and subject-to-BART sources in Arkansas and
established BART emission limits for subject-to-
BART sources. The August 3, 2010 SIP revision did
not revise Arkansas’ list of BART-eligible and
subject-to-BART sources or revise any of the BART
requirements for affected sources. Instead, it
included mostly non-substantive revisions to the
state regulation.

19 See the final action on (March 12, 2012) (77 FR
14604).

SIP revision and/or promulgate a FIP to
address the disapproved portions of the
SIP.20 Because a SIP revision addressing
the deficiencies was not approved and
the FIP clock expired in April 2014, the
EPA promulgated a FIP (the Arkansas
Regional Haze FIP) on September 27,
2016, to address the disapproved
portions of the 2008 Arkansas Regional
Haze SIP.21 Among other things, the FIP
established SO,, NOx, and PM,o
emission limits under the BART
requirements for nine units at six
facilities: Arkansas Electric Cooperative
Corporation (AECC) Carl E. Bailey Plant
Unit 1 Boiler; AECC John L. McClellan
Plant Unit 1 Boiler; American Electric
Power/Southwestern Electric Power
Company (AEP/SWEPCO) Flint Creek
Plant Boiler No. 1; Entergy22 Lake
Catherine Plant Unit 4 Boiler; Entergy
White Bluff Plant Units 1 and 2 Boilers
and the Auxiliary Boiler; and the
Domtar Ashdown Mill Power Boilers
No. 1 and 2. The FIP also established
SO, and NOx emission limits under the
reasonable progress requirements for the
Entergy Independence Plant Units 1 and
2

Following petitions for
reconsideration and administrative stay
submitted by the State, industry, and
ratepayers, on April 14, 2017,23 the EPA
announced our decision to reconsider
several elements of the FIP 24 and on
April 25, 2017, the EPA issued a partial
administrative stay of the effectiveness
of the FIP for ninety days.25 During that
period, Arkansas started to address the
disapproved portions of its regional
haze SIP through several phases of SIP
revisions. On July 12, 2017, the State
submitted its Phase I SIP submittal (the
Arkansas Regional Haze NOx SIP
revision) to address NOx BART
requirements for all electric generating

20 Under CAA section 110(c), the EPA is required
to promulgate a FIP within two years of the
effective date of a finding that a state has failed to
make a required SIP submission or has made an
incomplete submission, or of the effective date that
the EPA disapproves a SIP in whole or in part. The
FIP requirement is terminated only if a state
submits a SIP, and the EPA approves that SIP as
meeting applicable CAA requirements before
promulgating a FIP.

21 See FIP final action on September 27, 2016 (81
FR 66332) as corrected on October 4, 2016 (81 FR
68319).

23 Copies of the petitions for reconsideration and
administrative stay submitted by the State of
Arkansas; Entergy; Arkansas Electric Cooperative
Corporation (AECC); and the Energy and
Environmental Alliance of Arkansas (EEAA) are
available in the docket of this action.

24 Letter from E. Scott Pruitt, Administrator, EPA,
to Nicholas Jacob Bronni and Jamie Leigh Ewing,
Arkansas Attorney General’s Office (April 14, 2017).
A copy of this letter is included in the docket,
https://www.regulations.gov/document?D=EPARO06-
OAR-2015-0189-0240.

25 See 82 FR 18994.
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units (EGUs) and the reasonable
progress requirements with respect to
NOx. These NOx provisions were
previously disapproved by the EPA in
our 2012 final action on the 2008
Arkansas Regional Haze SIP. The
Arkansas Regional Haze NOx SIP
submittal replaced all source-specific
NOx BART determinations for EGUs
established in the FIP with reliance
upon the Cross-State Air Pollution Rule
(CSAPR) emissions trading program for
O3 season NOx as an alternative to NOx
BART. The SIP submittal addressed the
NOx BART requirements for Bailey Unit
1, McClellan Unit 1, Flint Creek Boiler
No. 1, Lake Catherine Unit 4; White
Bluff Units 1 and 2, and the Auxiliary
Boiler. The revision did not address
NOx BART for Domtar Ashdown Mill
Power Boilers No. 1 and 2. On February
12, 2018, we took final action to
approve the Arkansas Regional Haze
NOx SIP revision and to withdraw the
corresponding NOx provisions of the
FIP.26

The State submitted its Phase II SIP
revision (the Arkansas Regional Haze
SO, and PM SIP revision) on August 8,
2018, that addressed most of the
remaining parts of the 2008 Arkansas
Regional Haze SIP that were
disapproved in the March 12, 2012,
action. The August 8, 2018, SIP
submittal was intended to replace the
federal SO, and PM,;o BART
determinations as well as the reasonable
progress determinations established in
the FIP with the State’s own
determinations. Specifically, the SIP
revision addressed the applicable SO,
and PM;o BART requirements for Bailey
Unit 1; SO, and PM,o BART
requirements for McClellan Unit 1; SO,
BART requirements for Flint Creek
Boiler No. 1; SO, BART requirements
for White Bluff Units 1 and 2; SO», NOx,
and PM;o BART requirements for the
White Bluff Auxiliary Boiler; 27 and
included a requirement that Lake
Catherine Unit 4 not burn fuel oil until
SO and PM BART determinations for
the fuel oil firing scenario are approved

26 See 82 FR 42627 (September 11, 2017) for the
proposed approval. See also 83 FR 5915 and 83 FR
5927 (February 12, 2018) for the final action.

27 The Arkansas Regional Haze SO, and PM SIP
revision established a new NOx emission limit of
32.2 pounds per hour (pph) for the Auxiliary Boiler
to satisfy NOx BART and replaced the SIP
determination that we previously approved in our
final action on the Arkansas Regional Haze NOx SIP
revision. In the Arkansas Regional Haze NOx SIP
revision, DEQ incorrectly identified the Auxiliary
Boiler as participating in the CSAPR trading
program for Oz season NOx to satisfy the NOx
BART requirements. The new source-specific NOx
BART emission limit that we approved in our final
action on the Arkansas Regional Haze SO, and PM
SIP revision corrected that error.

into the SIP by the EPA.28 The submittal
addressed the reasonable progress
requirements with respect to SO, and
PM,o emissions for Independence Units
1 and 2 and all other sources in
Arkansas. In addition, it established
revised RPGs for Arkansas’ two Class I
areas and revised the State’s long-term
strategy provisions. The submittal did
not address BART and associated long-
term strategy requirements for Domtar
Ashdown Mill Power Boilers No. 1 and
2. On September 27, 2019, we took final
action to approve a portion of the
Arkansas Regional Haze SO, and PM
SIP revision and to withdraw the
corresponding parts of the FIP.2930 The
August 8, 2018, SIP also contained a
discussion of the interstate visibility
transport provisions, as discussed in
more detail in Section LH of this final
action.

G. Arkansas Regional Haze Phase III SIP
Submittal

On August 13, 2019, DEQ submitted
the Arkansas Regional Haze Phase III
SIP revision (Phase III SIP revision),
which we are finalizing approval of in
this action. This submittal contains an
alternative measure to address BART
and the associated long-term strategy
requirements for two subject-to-BART
sources (Power Boilers No. 1 and 2) at
the Domtar Ashdown paper mill located
in Ashdown, Arkansas. Power Boiler
No. 1 was first installed in 1967—1968.
At the time of SIP submittal and our
proposed approval, the unit was

28 The 2012 action disapproved SO,, NOx, and
PM BART for the fuel oil firing scenario for the
Entergy Lake Catherine Plant Unit 4, but a FIP
BART determination was not established. Instead,
the FIP included a requirement that Entergy not
burn fuel oil at Lake Catherine Unit 4 until final
EPA approval of BART determinations for SO,,
NOx, and PM. In the Arkansas Regional Haze NOx
SIP revision, Arkansas relied on participation in
CSAPR for O; season NOx to satisfy the NOx BART
requirement for its subject-to-BART EGUs,
including Lake Catherine Unit 4. When we took
final action on the Arkansas Regional Haze NOx SIP
revision, we also took final action to withdraw the
FIP NOx emission limit for the natural gas firing
scenario for Lake Catherine Unit 4. In the Arkansas
Regional Haze SO, and PM SIP revision, Entergy
committed to not burn fuel oil at Lake Catherine
Unit 4 until final EPA approval of BART for SO»
and PM. This commitment was made enforceable
by the State through an Administrative Order that
was adopted and incorporated in the Arkansas
Regional Haze SO, and PM SIP revision.

29 See 83 FR 62204 (November 30, 2018) for
proposed action and 84 FR 51033 (September 27,
2019) for final approval. The Arkansas Regional
Haze SO, and PM SIP revision also addressed
separate CAA requirements related to interstate
visibility transport under CAA section
110(a)(2)(D)@1)(II), but we did not take action on that
part of the submittal. We are acting on the interstate
visibility transport portion of the Arkansas Regional
Haze SO, and PM SIP revision in this final action.

30 See 84 FR 51056 (September 27, 2019) for the
final withdrawal action.

permitted to burn only natural gas.31 It
was capable of burning a variety of other
fuels too, including bark, wood waste,
tire-derived fuel (TDF), municipal yard
waste, pelletized paper fuel, fuel-oil,
and reprocessed fuel-oil, but was not
authorized to do so. It was equipped
with a wet electrostatic precipitator
(WESP) 32 but the requirements to
operate the WESP were removed when
the permit was modified to combust
natural gas only. In 2020, DEQ received
a disconnection notice 33 for Power
Boiler No. 1 and it is now permanently
retired. Power Boiler No. 1 has a design
heat input rating of 580 million British
Thermal units per hour (MMBtu/hr) and
an average steam generation rate of
approximately 120,000 pounds per hour
(pph). Power Boiler No. 2 was installed
in 1975 and is authorized to burn a
variety of fuels including coal,
petroleum coke, TDF, natural gas, wood
waste, clean cellulosic biomass (e.g.
bark, wood residuals, and other woody
biomass materials), and wood chips
used to absorb oil spills. It is equipped
with a traveling grate; 3¢ a combustion
air system that includes over-fire air; 35
multi-clones for PM; removal; 36 and
two venturi scrubbers in parallel for
removal of SO, and remaining
particulates. Power Boiler No. 2 has a
heat input rating of 820 MMBtu/hr and
an average steam generation rate of
approximately 600,000 pph.

DEQ’s original BART analyses and
determinations (dated October 2006 and
March 2007) for Power Boilers No. 1
and 2 were included in the 2008

31Power Boiler No. 1 operates as natural gas only
subject to the Gas 1 subcategory defined under 40
CFR 63.7575. See DEQ Air Permit No. 0287-A0P—
R22 (page 64) in the docket of this action.

32 An electrostatic precipitator is an air pollution
control device that functions by electrostatically
charging particles in a gas stream that passes
through collection plates with wires. The ionized
particulate matter is attracted to and deposited on
the plates as the cleaner air passes through. A wet
electrostatic precipitator is designed to operate with
water vapor saturated air streams to remove liquid
droplets such as sulfuric acid.

33 See November 18, 2020 Disconnection Notice
from Domtar for Power Boiler No. 1 (SN-03) in the
docket of this action.

34 A traveling grate is a moving grate used to feed
fuel to the boiler for combustion.

35 Qver-fire air typically recirculates a portion of
the flue gas back to both the fuel-rich zone and the
combustion zone to achieve complete burnout by
encouraging the formation of nitrogen (N) rather
than NOx.

36 A cyclone separator is an air pollution control
device shaped like a conical tube that creates an air
vortex as air moves through it causing larger
particles (PMo) to settle as the cleaner air passes
through. Multi-clones are a sequence of cyclone
separators in parallel used to treat a higher volume
of air. In this particular case, the cleaner air travels
to the venturi scrubbers to remove the smaller
remaining particles like PM s and SO,.
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Arkansas Regional Haze SIP.37 In our
2012 partial approval/partial
disapproval action, we approved DEQ’s
identification of these two units as
BART-eligible; DEQ’s determination
that these units are subject-to-BART;
and DEQ’s PM,o BART determination
for Power Boiler No. 1.38 In that action,
we also disapproved the SO, and NOx
BART determinations for Power Boiler
No. 1; and the SO,, NOx, and PMo
BART determinations for Power Boiler
No. 2. In the 2016 Arkansas Regional
Haze FIP and its associated technical
support document (TSD),3° the EPA
promulgated SO,, NOx, and PM;,
emission limits for these boilers. The
FIP BART limits were based on
consideration of the 2006 and 2007
BART analyses, a revised BART analysis
(dated May 2014),4° and additional
information provided by Domtar for the
disapproved BART determinations. On
March 20, 2018, Domtar provided DEQ
with a proposed BART alternative based
on changing boiler operations as part of
the company’s planned re-purposing
and mill transformation from paper
production to fluff pulp production. On
September 5, 2018, Domtar further
revised its BART alternative approach
in response to additional boiler
operation changes planned at the
Ashdown Mill.41 In October 2018, DEQ
proposed a SIP revision that included
Domtar’s BART alternative approach to
address the BART requirements for
Power Boilers 1 and 2 at the Ashdown
Mill.42 The October 2018 proposal

37 See “Best Available Retrofit Technology
Determination Domtar Industries Inc., Ashdown
Mill (AFIN 41-00002),” originally dated October
31, 2006 and revised on March 26, 2007, prepared
by Trinity Consultants Inc. This was included as
part of the Phase III submittal and included in the
docket of this action.

38 See the March 12, 2012 final action (77 FR
14604).

39 See final FIP action on September 27, 2016 (81
FR 66332) as corrected on October 4, 2016 (81 FR
68319) and the associated TSD, “AR020.0002—-00
TSD for EPA’s Proposed Action on the Arkansas
Regional Haze FIP”" in Docket No. EPA-R06—OAR—
2015-0189 for the FIP BART analysis for SO, and
NOx for Power Boiler No. 1; and SO,, NOx, and
PM,, for Power Boiler No. 2. This was included as
part of the Phase III submittal and included in the
docket of this action.

40 See “Supplemental BART Determination
Information Domtar A.W. LLC, Ashdown Mill
(AFIN 41-00002),” originally dated June 28, 2013
and revised on May 16, 2014, prepared by Trinity
Consultants Inc. in conjunction with Domtar A.W.
LLC. This was included as part of the Phase III SIP
submittal and is included in the docket of this
action.

41 See section III.B of the Arkansas Regional Haze
Phase III submittal and the associated September 4,
2018, “Ashdown Mill BART Alternative TSD” in
the docket of this action.

42 The proposed October 2018 SIP revision was
intended to replace the portion of our FIP
addressing Domtar and would also resolve the
claims regarding Domtar in petitions for review of

included an administrative order as the
enforceable mechanism for the emission
limits established under the BART
alternative; and the order also contained
monitoring, reporting, and
recordkeeping requirements for the
boilers. During the State’s public
comment period, Domtar submitted
comments stating that while it agrees
with the BART alternative approach and
with the emission limits themselves, it
does not agree with the use of the
administrative order as the enforceable
mechanism of the proposed SIP
revision. Domtar requested that the
portion of its New Source Review (NSR)
permit containing the regional haze
requirements be included in the
proposed SIP revision as the enforceable
mechanism instead of the
administrative order. DEQ addressed
Domtar’s request in April 2019 by
proposing a supplemental SIP revision
to the October 2018 proposal. The
supplemental SIP revision proposal
replaced the administrative order with
the incorporation of certain provisions
of Domtar’s revised NSR permit into the
SIP as the enforceable mechanism for
Domtar’s regional haze requirements.
On August 1, 2019, DEQ issued a final
minor permit modification letter to
Domtar,*? which included enforceable
emission limitations and compliance
schedules for the BART alternative.
DEQ submitted its third corrective
regional haze SIP submittal to the EPA
on August 13, 2019, which is the subject
of this final action (the Arkansas
Regional Haze Phase III SIP revision).
The Phase III SIP revision includes
Domtar’s BART alternative approach
and revises all of the prior BART
determinations for Power Boilers No. 1
and 2 at the Ashdown Mill. The Phase
I SIP submittal also incorporates
plantwide provisions from the August 1,
2019, permit including emission limits
and conditions for implementing the
BART alternative.¢ With final approval

the FIP that are currently being held in abeyance,
State of Arkansas v. EPA, No. 16—4270 (8th Cir.).

43 See DEQ Air permit #0287-A0P-R22 (effective
August 1, 2019) included as part of the Phase III
submittal and is included in the docket of this
action.

44 See DEQ Air permit #0287-A0P-R22, Section
VI, Plantwide Conditions #32 to #43. The “Regional
Haze Program (BART Alternative) Specific
Conditions” portion of the Plantwide Conditions
section of the permit states the following: “For
compliance with the CAA Regional Haze Program’s
requirements for the first planning period, the No.

1 and 2 Power Boilers are subject-to-BART
alternative measures consistent with 40 CFR 51.308.
The terms and conditions of the BART alternative
measures are to be submitted to EPA for approval

as part of the Arkansas SIP. Upon initial EPA
approval of the permit into the SIP, the permittee
shall continue to be subject to the conditions as
approved into the SIP even if the conditions are
revised as part of a permit amendment until such

of the Arkansas Regional Haze Phase III
SIP revision in this action, DEQ now has
a fully-approved regional haze SIP for
the first implementation period. The
Arkansas Regional Haze NOx SIP
revision (Phase I SIP),45 the Arkansas
Regional Haze SO, and PM SIP revision
(Phase II SIP),46 and the Arkansas
Regional Haze Phase III SIP revision
together fully address all deficiencies of
the 2008 Arkansas Regional Haze SIP
that EPA previously identified in the
March 12, 2012 partial approval/partial
disapproval action.4?

H. Arkansas Visibility Transport

We are also addressing the interstate
visibility transport element required
under CAA section 110(a)(2)(D)(1)(II) in
this final action from multiple SIP
revisions for several NAAQS. Sections
110(a)(1) and (2) of the CAA direct each
state to develop and submit to the EPA
a SIP that provides for the
implementation, maintenance, and
enforcement of a new or revised
NAAQS.48 This type of SIP submission
is referred to as an infrastructure SIP.
Section 110(a)(1) provides the timing
and procedural requirements for
infrastructure SIPs. Specifically, each
state is required to make a new SIP
submission within three years after
promulgation of a new or revised
primary or secondary NAAQS. Section
110(a)(2) lists the substantive elements
that states must address for
infrastructure SIPs to be approved by
the EPA. Section 110(a)(2)(D)(i) includes
four distinct elements related to
interstate transport of air pollution,
commonly referred to as prongs, that
must be addressed in infrastructure SIP
submissions. The first two prongs are
codified in section 110(a)(2)(D)@1)(I) and
the third and fourth prongs are codified
in section 110(a)(2)(D)(i)(II). These four
prongs prohibit any source or type of
emission activities in one state from:

time as the EPA approves any revised conditions
into the SIP. The permittee shall remain subject to
both the initial SIP-approved conditions and the
revised conditions, until EPA approves the revised
conditions.”

45 See final action approved on February 12, 2018
(83 FR 5927).

46 See final action approved on September 27,
2019 (84 FR 51033) and the proposed approval on
November 30, 2018 (83 FR 62204).

47 The Arkansas Regional Haze Phase III SIP
submittal did not revise any aspects of the previous
Phase I or II SIP revisions.

48 See the final rules promulgating the revised
NAAQS: 71 FR 61144 (October 17, 2006); 77 FR
50033 (August 20, 2012); 80 FR 11573 (March 4,
2015); 80 FR 38419 (July 6, 2015); 78 FR 53269
(August 29, 2013); 73 FR 16436 (March 27, 2008).
81 FR 74504 (October 26, 2016); 75 FR 35520 (June
22, 2010); 75 FR 6474 (February 9, 2010); and 78
FR 3086 (January 15, 2013).
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¢ Contributing significantly to
nonattainment of the NAAQS in another
state (prong 1);

e Interfering with maintenance of the
NAAQS in another state (prong 2);

¢ Interfering with measures that
prevent significant deterioration of air
quality in another state (prong 3); and

¢ Interfering with measures that
protect visibility in another state (prong
4 or “‘visibility transport”).

We are only addressing the prong 4
element in this final approval. The
prong 4 element is consistent with the
requirements in the regional haze
program, which explicitly require each
state to address its share of emission
reductions needed to meet the RPGs for
surrounding Class I areas. The EPA most
recently issued guidance that addressed
prong 4 on September 13, 2013.4° The
2013 guidance indicates that a state can
satisfy prong 4 requirements with a
fully-approved regional haze SIP that
meets 40 CFR 51.308 or 309.
Alternatively, in the absence of a fully-
approved regional haze SIP, a state may
meet the prong 4 requirements through
a demonstration showing that emissions
within its jurisdiction do not interfere
with another air agency’s plans to
protect visibility. Lastly, the guidance
states that prong 4 is pollutant-specific,
so infrastructure SIPs only need to
address the particular pollutant
(including precursors) for which there is
anew or revised NAAQS for which the
SIP is being submitted that is interfering
with visibility protection.

On March 24, 2017, the State
submitted a SIP revision that addressed
all four infrastructure prongs from
section 110(a)(2)(D)(i) for the 2008 lead
(Pb) NAAQS, the 2006 and 2012 PM; 5
NAAQS, the 2008 O3 NAAQS, the 2010
SO, NAAQS, and the 2010 NO,
NAAQS. We deferred taking action on
the 110(a)(2)(D)(i)(II) prong 4 portion of
that infrastructure SIP for a future
rulemaking with the exception of the
2008 Pb NAAQS.50 On August 8, 2018,
the State also included a discussion on
visibility transport in its regional haze
Phase II SIP revision, but we deferred
taking action on the visibility transport
requirements in that submittal too.51 In
the Phase II SIP revision, the State
considered all Class I areas in Arkansas
and also considered those in Missouri,
which is the only State that was

49 See “Guidance on Infrastructure State
Implementation Plan (SIP) Elements under CAA
sections 110(a)(1) and 110(a)(2)” by Stephen D.
Page (Sept. 13, 2013), (pages 32-35).

50 The EPA approved the visibility transport
requirement for the 2008 Pb NAAQS only in the
February 2018 final action effective March 16, 2018
(see 83 FR 6470).

51 See 84 FR 51033, 51054 (September 27, 2019).

determined to potentially be impacted
by sources from within Arkansas for the
first implementation period. Missouri is
currently not relying on emission
reductions from Domtar in its regional
haze plan. DEQ concluded that Missouri
is on track to achieve its visibility goals;
that observed visibility progress from
Arkansas sources are not interfering
with Missouri’s RPG achievements for
Hercules-Glades Wilderness and Mingo
National Wildlife Refuge; and that no
additional controls on Arkansas sources
are necessary to ensure that other states’
Class I areas meet their visibility goals
for the first planning period. On October
4, 2019, the State submitted the
Arkansas 2015 O; NAAQS Interstate
Transport SIP revision to meet the
requirements of CAA section
110(a)(2)(D) regarding interstate
transport for the 2015 O3 NAAQS. In
that SIP submittal, Arkansas also
addressed the 2006 and 2012 PM, s
NAAQS, the 2008 O3 NAAQS, the 2010
SO, NAAQS, and the 2010 NO, NAAQS
prong 4 visibility transport obligations
in 110(a)(2)(D)(i)(II), and we are
finalizing approval of those prong 4
requirements in this action. The State’s
prong 4 visibility transport analysis in
the October 4, 2019 submittal
supersedes the prong 4 visibility
transport portion of the March 24, 2017,
infrastructure SIP submittal and
supplements the August 8, 2018, Phase
IT Arkansas Regional Haze SO, and PM
SIP revision 52 for the 2006 and 2012
PM, s NAAQS, the 2008 and 2015 O3
NAAQS, the 2010 SO, NAAQS, and the
2010 NO, NAAQS. All other applicable
infrastructure SIP requirements in the
October 4, 2019, SIP submission have
been or will be addressed in separate
rulemakings.

II. Summary of Proposed Action and
Our Final Decisions

On March 16, 2020, we published a
Notice of Proposed Rulemaking
(NPRM) 53 proposing to approve the
Arkansas Regional Haze Phase III SIP
revision submitted by DEQ on August
13, 2019. The SIP submittal addressed
requirements of the Act and the
Regional Haze Rule for visibility
protection in mandatory Federal Class I
areas for the first implementation

52 See 83 FR 62204 (November 30, 2018) for
proposed approval and 84 FR 51033 (September 27,
2019) for final action. The Arkansas Regional Haze
SO, and PM SIP revision addressed separate CAA
requirements related to interstate visibility
transport under CAA section 110(a)(2)(D)(i)(II), but
we did not take action on that part of the submittal.
We are acting on the prong 4 portion of the
Arkansas Regional Haze SO, and PM SIP revision
in this final action.

53 See March 16, 2020 proposed approval (85 FR
14847).

period. The EPA proposed to approve
an alternative measure to BART for SO»,
PM, and NOx at the Domtar Ashdown
Mill and elements of the SIP submittal
that relate to these BART requirements
at this facility. We are finalizing our
determination in the NPRM that the
Arkansas Regional Haze Phase III SIP
revision meets all of the applicable
regional haze BART alternative
provisions set forth in 40 CFR
51.308(e)(2)(i) to (iv) for the Domtar
Ashdown Mill. We are also finalizing
our approval of specific plantwide
permit provisions as the enforceable
mechanism for the BART alternative
emission limits and conditions for
implementing the BART alternative. We
are finalizing our approval of the
reasonable progress components under
40 CFR 51.308(d) relating to Domtar
Power Boilers No. 1 and 2. With the
final approval of the BART alternative
requirements for the Domtar Ashdown
Mill in this action, DEQ has satisfied all
long-term strategy requirements under
section 40 CFR 51.308(d)(3). We also
proposed to approve Arkansas’
consultation with FLMs and Missouri
and our determination that the SIP
submittal satisfies the consultation
requirements under 40 CFR 51.308(i)(2)
and 40 CFR 51.308(d)(3)(i). We also
agreed with DEQ’s determination that
the revised 2018 RPGs in the Phase II
action do not need to be further revised.
We proposed to approve Arkansas’
request to withdrawal from the
approved SIP the previously approved
PM;o BART limit for Power Boiler No.
1. and the regional haze FIP provisions
for the Domtar Ashdown Mill, and we
are finalizing the withdrawal of those
provisions in a separate rulemaking
published elsewhere in this issue of the
Federal Register.

The EPA also proposed to approve in
its NPRM Arkansas’ interstate visibility
transport provisions from the August 8,
2018, regional haze Phase II SIP
submittal as supplemented by the
visibility transport provisions in the
October 4, 2019, interstate transport SIP
submittal, which cover the following six
NAAQS: The 2006 24-hour PM; s
NAAQS; the 2012 annual PM, 5
NAAQS; the 2008 and 2015 eight-hour
03 NAAQS; the 2010 one-hour NO,
NAAQS; and the 2010 one-hour SO,
NAAQS. We are finalizing our approval
of the prong 4 portions of these SIP
submittals addressing CAA section
110(a)(2)(D)()(II) for these NAAQS on
the basis that with our approval of the
Arkansas Regional Haze Phase III SIP
revision in this notice, Arkansas has a
fully-approved regional haze SIP. The
Arkansas Regional Haze NOx SIP
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revision,?* the Arkansas Regional Haze
SO, and PM SIP revision,5° and the
Arkansas Regional Haze Phase III SIP
revision together fully address the
deficiencies of the 2008 Arkansas
Regional Haze SIP that were identified
in the March 12, 2012, partial approval/
partial disapproval action. As an
alternative basis for approval of the
State’s CAA section 110(a)(2)(D)@{)(II)
prong 4 submittals for these NAAQS, we
are finalizing our determination that
Arkansas has provided an adequate
demonstration in the October 4, 2019
submittal that emissions within its
jurisdiction do not interfere with other
air agencies’ plans to protect visibility.
The public comment period for the
NPRM closed on April 15, 2020. We
received two sets of public comments
concerning our proposed action. The
comments are included in the publicly
posted docket associated with this
action at https://www.regulations.gov.
We received a comment letter with
adverse comments dated April 15, 2020,
submitted on behalf of the National
Parks Conservation Association, the
Sierra Club, and Earthjustice regarding
our proposed approval. We also
received another comment letter dated
April 15, 2020, from Domtar that was
largely in support of our proposed
approval. Below we provide a summary
of the comments with our detailed
responses. The complete comments can
be found in the docket associated with
this final rulemaking. After careful
consideration of the public comments
received, we have decided to finalize
our action with no changes from the
proposed action. For our complete,
comprehensive evaluation of the
Arkansas Regional Haze Phase III SIP
revision, please refer to the proposed
approval (See 85 FR 14847). Our final
actions regarding the NPRM are
summarized in section IV of this notice.

III. Public Comments and EPA
Responses

A. Demonstration That the BART
Alternative Is Better-Than-BART

Comment A.1: The BART alternative
measure submitted by the State fails to
demonstrate that the BART alternative
achieves greater reasonable progress
than BART. Rather than submit a
revised BART analysis determination,
DEQ’s Arkansas Regional Haze Phase III
SIP includes what it asserts are
approvable SIP measures in a BART
alternative for two subject-to-BART

54 Final action approved on February 12, 2018 (83
FR 5927).

55 See 83 FR 62204 (November 30, 2018) for
proposed approval and 84 FR 51033 (September 27,
2019) for final approval.

sources (Power Boilers No. 1 and 2) at
the Domtar Ashdown paper mill located
in Ashdown, Arkansas. Compared to
BART, the BART alternative results in
an overall (Power Boilers No. 1 and 2)
increase in sulfur dioxide (SO,)
emissions and decrease in NOx
emissions. While DEQ claims that the
NOx decrease mitigates the SO,
increase, the SIP fails to demonstrate the
BART alternative achieves greater
reasonable progress than BART.

Response: We disagree with the
commenter’s assertion that the BART
alternative measure submitted by the
State fails to demonstrate that the BART
alternative achieves greater reasonable
progress than BART.

As explained in the proposed action,
the BART alternative would result in an
overall decrease in SO, NOx, and
particulate matter (PM,o) emissions
from the baseline for both power boilers
at Domtar Ashdown paper mill. The
BART alternative results in greater
emission reductions of NOx and PM,
than the BART controls in the FIP. The
BART alternative controls would reduce
NOx and PM,o emissions by 1,096 and
111 tons per year (tpy), respectively,
from the baseline. The BART alternative
results in a smaller reduction in SO,
emissions compared to the BART
controls (BART achieves 3,051 tpy SO»
reduction) but still achieves a decrease
of 1,637 tpy SO- from the baseline.
Despite a smaller reduction in SO,
emissions than BART (a 1,414 tpy SO-
difference), the BART alternative results
in 300 tpy fewer NOx emissions and 157
tpy fewer PM,, emissions compared to
BART. Model results show that the
additional reduction in NOx emissions
under the BART alternative controls
results in more overall modeled
visibility improvement across the
impacted Class I areas than BART even
with the smaller reduction in SO,
emissions.

We explained in our proposed action
that greater visibility improvement
occurs because Domtar’s baseline NOx
emissions are the primary driver of
visibility impacts from the source and
contribute more to visibility impairment
across the four-affected Class I areas in
Arkansas and Missouri for Power Boiler
No. 1, and also contribute more at Caney
Creek for Power Boiler No. 2 than other
pollutants emitted by the source. DEQ
first included an analysis utilizing
method 156 that shows that the BART
alternative controls achieve greater

56 Method 1 assessed visibility impairment on a
per source per pollutant basis and Method 2
allowed for interaction of the pollutants from both
boilers. See descriptions of method 1 and 2
modeling evaluations in the March 16, 2020
proposed approval (85 FR 14847, 14857-14858).

overall cumulative reductions in
visibility impairment (as expressed by
the change in deciviews or Adv) from
the baseline across the four Class I areas
when compared to BART (0.549 Adv for
the alternative versus 0.473 Adv for
BART). DEQ then determined that the
BART alternative controls reduce the
overall visibility impairment from the
baseline by 0.520 Adv under its method
2 evaluation and is greater than the
overall visibility improvement modeled
under BART, which is 0.516 Adv. The
DEQ noted that the most impacted Class
I area, Caney Creek (1.137 dv baseline
impairment), improved the greatest
(0.384 Adv) with the BART alternative
under method 2, and would experience
greater visibility improvement under the
BART alternative scenario than under
the BART scenario, which improves by
0.361 Adv.

The State’s weight of evidence
analysis of visibility improvement in the
SIP was supported by our analysis of
various metrics, which reinforced that
the BART alternative achieves greater
reasonable progress. We analyzed the
pollutant species contribution to
visibility impacts at the Class I areas
from each power boiler. Specifically, for
Power Boiler No. 1, baseline modeled
nitrate (NO3 —) and nitrogen dioxide
(NO>) impacts had the highest
contribution to visibility impairment at
all Class I areas. For Power Boiler No.

2, baseline modeled NO; — and NO»
impacts are the primary driver for
visibility impacts at Caney Creek, which
is the Class I area impacted the most by
the Domtar units. For Power Boiler No.
2, the visibility impacts resulting from
NOx at Caney Creek outweigh SO42~
species contributions (from SO,
precursors) to impacts at the other three
Class I areas combined. In addition to
pollutant species contributions to
impacts, we also considered the ten
highest impacted days.57 This analysis
provided a broader look at those days
with the highest impacts at each Class

I area. The results were consistent with

57 The ““ten highest impacted days” means the 8th
to 17th highest days at each Class I area. The 98th
percentile means that for a given distribution, it is
equal to or higher than 98 percent of the rest of the
distribution. The 98th percentile impact day means
that only two percent of the 365 days in a calendar
year, or 7.3 days (rounded up to 8 days) have higher
impacts. The simplified chemistry in the CALPUFF
model tends to magnify the actual visibility effects
of that source so it is appropriate to use the 98th
percentile, or 8th highest day, to not give undue
weight to the extreme tail of the distribution. This
approach will effectively capture the sources that
contribute to visibility impairment in a Class I area,
while minimizing the likelihood that the highest
modeled visibility impacts might be caused by
unusual meteorology or conservative assumptions
in the model. See 70 FR 39104, 39121 (July 6, 2005),
Regional Haze Regulations and Guidelines for
BART Determinations.
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the State’s analysis based on the 98th
percentile day, which was selected as
representative of the highest impact (the
8th highest day). The average results
across the top ten highest impacted days
also supported our position that it is
appropriate to give greater weight to
Caney Creek impacts (0.9819 dv
baseline impairment) in our
consideration of whether the BART
alternative achieves greater reasonable
progress than BART since they are
much larger than impacts at the other
Class I areas. The BART alternative
resulted in more visibility improvement
at Caney Creek and slightly less at the
other Class I areas when compared to
the BART limits, but the visibility
improvement at Caney Creek
outweighed the difference in visibility
benefit at the other three Class I areas
altogether. On average, the BART
alternative controls achieved greater
overall visibility improvement from the
baseline compared to BART for the ten
highest impacted days (0.439 Adv for
the alternative versus 0.423 Adv for
BART). Our analysis of the ten highest
impacted days similarly supported the
conclusion that the BART alternative
provides for greater reasonable progress
than BART. Finally, we complemented
the State’s analysis by evaluating the
modeled number of days impacted by
Domtar over 1.0 dv and 0.5 dv for each
scenario at each Class I area. This
compared the frequency and duration of
higher visibility impacts between the
two control scenarios. The BART FIP
limits and the BART alternative both
reduce the total modeled number of
days with visibility impacts over 1.0 dv
from fifteen days in the baseline to four
days for each scenario. For the metric of
days with modeled visibility impacts
over 0.5 dv, the FIP limits and the BART
alternative showed nearly identical
reduction in the number of days, but
very slightly favored the FIP limits over
the BART alternative (from 82 to 36
days for the FIP limits compared to 37
days for the BART alternative). This
single metric, however, on which BART
performed slightly better than the BART
alternative (days impacted over 0.5 dv)
is not sufficient to outweigh the
substantial evidence presented using the
other metrics as to the relatively greater
benefits of the BART alternative over
BART. These different metrics reinforce
the State’s analysis in the SIP that
greater reasonable progress was
achieved by the BART alternative.58
The State’s weight of evidence
analysis of emission reductions and

58 See discussion regarding the different metrics
in the March 16, 2020 proposed approval (85 FR
14847, 14859-14860).

visibility improvement (using the 98th
percentile metric) as complemented by
our analysis of different metrics, justify
our approval of the State’s
determination that the BART alternative
achieves greater reasonable progress
than BART under 40 CFR
51.308(e)(2)(i)(E). The State followed the
prescribed process for determining the
level of control required for the BART
alternative for the Domtar Ashdown
Mill and adequately supported its
determination with analysis that meets
the requirements under section 40 CFR
51.308(e)(2).

Comment A.2: EPA proposes
approving the Arkansas Regional Haze
Phase III SIP and relaxing the BART
emission limitations established in its
2016 FIP. The proposed facility-wide
emission limitation would allow for
fewer emission reductions from the
Domtar Ashdown Mill. EPA’s proposal
reverses course on its FIP, failing to
make reasonable progress on reducing
visibility impairment in Class I areas in
accordance with the CAA mandates and
requirements.

Response: The BART alternative
establishes pollutant-specific limits at
each of the two BART sources at the
Ashdown Mill. There is no “facility-
wide emission limitation” as stated by
the commenter. In addition, we disagree
with the commenter that the EPA is
reversing course on its FIP by relaxing
BART limitations established in the FIP,
and thus failing to make reasonable
progress and reduce visibility
impairment in Class I areas in
accordance with the CAA and its
mandates.

The BART alternative results in larger
reductions in NOx and PM emissions
than required by the FIP, while SO»
emissions are not reduced to the same
extent as would be required under the
FIP. As explained in our response to
comment A.1 of this final action and
also in section IV of our proposed
action, our analysis of the State’s weight
of evidence conclusion as
complemented by EPA’s analysis,
demonstrate that the State has met the
BART and reasonable progress
requirements for regional haze under
the applicable provisions of the CAA
and the Regional Haze Rule. Thus, the
proposed withdrawal of the BART
provisions in the FIP and replacement
with the BART alternative requirements
in the SIP will not result in a failure to
meet the applicable requirements.

The Arkansas Regional Haze Phase III
SIP revision and concurrent withdrawal
of the corresponding parts of the FIP
pertaining to Domtar will also not
reverse course from the prior FIP with
respect to the separate reasonable

progress requirements for Arkansas. As
mentioned in section IV of our proposed
action, we determined in our September
27, 2019 Arkansas Regional Haze SO,
and PM SIP revision that Arkansas had
fully addressed the reasonable progress
requirements under 40 CFR 51.308(d)(1)
for the first implementation period in
that final action. In that action, we also
noted that the 2016 FIP BART
determination requirements for Domtar
were still in place but we agreed with
the State that as long as those
requirements continued to be addressed
by the measures in the FIP, nothing
further is needed to satisfy the
reasonable progress requirements for the
first implementation period. In the
Arkansas Regional Haze Phase III SIP
submittal, the State assessed whether
changes would be needed with respect
to the reasonable progress analysis,
based on any differences between the
SIP and FIP-based measures for Domtar.
The BART alternative analysis
performed for the Domtar power boilers
was based, in part, on an assessment of
the same factors that must be addressed
in the reasonable progress analysis. The
FIP BART determination analysis was
compared to the proposed BART
alternative controls in the Arkansas
Regional Haze Phase III SIP submittal.
The BART alternative measures for
Domtar resulted in greater overall
visibility improvement than the BART
requirements in the FIP and the
previously approved BART PM; limit
for Power Boiler No. 1. As a result,
nothing further is needed to satisfy the
reasonable progress requirements for the
first implementation period. For these
reasons, approval of the Arkansas
Regional Haze Phase III SIP revision and
concurrent withdrawal of the
corresponding parts of the FIP do not
interfere or reverse course from the FIP
with respect to the CAA requirements
pertaining to BART or reasonable
progress under 40 CFR 51.308(d) or (e).

Comment A.3: EPA’s proposal cobbles
together two pieces of information (a
comparison of emission reductions and
a modeling analysis) and fails to
demonstrate that the BART alternative
is clearly better than BART. The
Regional Haze Rule provides different
regulatory tests for a state to use to
demonstrate that a BART alternative is
better than BART. Arkansas claims that
it used the “clear weight of evidence
test,” but the information it provides
falls under 40 CFR 51.308(e): An
emission reduction comparison and
modeling. The information Arkansas
provides fails to meet the requirements
in 40 CFR 51.308(e). Therefore, it is
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unreasonable for EPA to provide weight
to the information.

Response: We disagree with the
commenter’s assertion that the
information on which our approval of
the State’s SIP is based fails to provide
an adequate clear weight of evidence
analysis to meet the requirements in 40
CFR 51.308(e). The commenter is
apparently alleging that the analysis
provided by the State instead falls under
40 CFR 51.308(e)(3) rather than under
40 CFR 51.308(e)(2)(i)(E) because it is
based on an emission reduction
comparison and modeling. The
argument that the kind of data and
analysis to be used under the clear
weight of evidence test must somehow
be sufficiently different from what
would be required under 40 CFR
51.308(e)(3) is not a reasonable
interpretation of these regulations. EPA
interprets 40 CFR 51.308(e)(2)(i)(E) as
permitting data and analysis that may be
relevant under 40 CFR 51.308(e)(3)
analysis to be used in supporting a clear
weight of evidence demonstration.

Pursuant to 40 CFR 51.308(e)(2)(i)(E),
the state must provide a determination
under 40 CFR 51.308(e)(3) or otherwise
based on “clear weight of evidence” that
the alternative measure achieves greater
reasonable progress than BART. The
State relied on a modeling analysis to
determine if the BART alternative could
be shown to make greater reasonable
progress than BART, but that modeling
was different than the modeling
described under 40 CFR 51.308(e)(3).
The State used an air quality modeling
methodology approach using the
maximum 98th percentile visibility
impact of three modeled years using the
CALPUFF model instead of modeled
overall visibility conditions for the
twenty percent best and worst days, as
would be required under 40 CFR
51.308(e)(3). The State’s approach could
be considered a modified version of the
two-part modeling test under 40 CFR
51.308(e)(3) and is more appropriate to
classify under the weight of evidence
analysis approach instead allowed
under 40 CFR 51.308(e)(2)(i)(E).

The State’s methodology and analysis
under the clear weight of evidence test
is reasonable. The State’s CALPUFF
modeling approach utilizing the 98th
percentile visibility impacts is
consistent with the approach
recommended by the BART
guidelines 59 for comparing different
control options at a single source when
developing BART determinations
relying on the 98th percentile visibility

59 See 40 CFR 51 Appendix Y section III.A.3 and
IV.D.5, “Guidelines for BART Determinations
Under the Regional Haze Rule.”

impact as the key metric. It is also
consistent with the methodology
followed in EPA’s 2016 FIP BART
determination 696! for Domtar.

CALPUFF is a single source air
quality model that is recommended in
the BART Guidelines. Since CALPUFF
was used for this BART alternative
analysis, the modeling results were
post-processed in a manner consistent
with the BART guidelines. This
approach is, therefore, acceptable and
reasonable for the comparison of the
proposed BART alternative to the FIP
BART determination for Domtar since it
is the same modeling used to determine
BART in the FIP, and the BART
alternative is focused on only the BART
sources at Domtar. The State also
considered two methods of modeling
evaluation provided by Domtar for this
approach of using the maximum 98th
percentile visibility impact. Method 1
assessed visibility impairment on a per
source per pollutant basis and method
2 allowed for interaction of the
pollutants from both boilers. The State
followed the same general CALPUFF
modeling protocol and used the same
meteorological data inputs for the BART
alternative assessment as discussed in
Appendix B to the FIP TSD. Only the
modeled emission rates changed to
represent the modeled scenarios for
each method.

DEQ determined that the visibility
benefits as measured under method 2
and the previous FIP BART
determination formed an appropriate
BART benchmark for the purposes of
the evaluation of Domtar’s BART
alternative. We continue to agree with
DEQ that because method 2 provides for
the full chemical interaction of
emissions from both power boilers,
method 2 analysis results are a reliable
assessment of the anticipated overall
visibility improvement of controls
utilizing the 98th percentile impact.
Under the weight of evidence approach,
we made use of all available information
and data which could inform our
decision while recognizing the relative
strengths and weaknesses of that
information in arriving at the soundest
decision possible.®2 This array of

60 See proposed FIP on April 8, 2015 (80 FR
18979).

61 See final FIP action on September 27, 2016 (81
FR 66332) as corrected on October 4, 2016 (81 FR
68319) and the associated TSD, ‘“AR020.0002—-00
TSD for EPA’s Proposed Action on the Arkansas
Regional Haze FIP”” in Docket No. EPA-R06—OAR—
2015-0189 for the FIP BART analysis for SO, and
NOx for Power Boiler No. 1; and SO,, NOx, and
PM, for Power Boiler No. 2. This was included as
part of the Phase III submittal and included in the
docket of this action.

62See 71 FR 60612, 60622 (October 13, 2006).
Factors which can be used in a weight of evidence

information and other relevant data was
of sufficient quality to inform our
comparison of visibility impacts
between BART and the BART
alternative. We carefully considered this
evidence in evaluating the Arkansas
Phase III SIP revision submitted by the
State. Overall, the difference in
visibility impacts between the BART
and the BART alternative scenarios was
large enough to show that the BART
alternative achieves greater reasonable
progress than BART based on the clear
weight of the evidence.

As explained in response to comment
A.1 in section III.A of this final action,
we evaluated DEQ’s analysis and
additional model results (relying
primarily on the analysis of the 98th
percentile impacts),83 the analysis of
emission reductions,%4 and the analysis
of Domtar’s visibility impacts due to
NO;s — compared to SO4— .55 In
addition, we also considered our
analysis of the ten highest impacted
days (8th to 17th highest) 66 and our
analysis of the number of days impacted
over 0.5 dv and 1.0 dv.67 All of these
metrics, except the number of days
impacted over 0.5 dv (which only very
slightly favored BART), provided
substantial evidence and collectively
supported the conclusion that the BART
alternative provides for greater
reasonable progress than BART. For
these reasons, we are finalizing our
approval of the State’s weight of
evidence analysis approach and the
conclusions reached by the State. In the
course of evaluating the SIP submittal,
EPA developed some additional
analysis that complements and supports

determination in this context may include, but not
be limited to, future projected emissions levels
under the alternative as compared to under BART;
future projected visibility conditions under the two
scenarios; the geographic distribution of sources
likely to reduce or increase emissions under the
alternative as compared to BART sources;
monitoring data and emissions inventories; and
sensitivity analyses of any models used.

63 See Tables 7 and 8 of the proposed approval,
85 FR 14847, 14858.

64 See Tables 5 and 6 of the proposed approval,
85 FR 14847, 14856-14857.

65 See Appendix C “Supplemental BART
Determination Information Domtar A.W. LLC,
Ashdown Mill (AFIN 41-00002),” originally dated
June 28, 2013 and revised on May 16, 2014,
prepared by Trinity Consultants Inc. in conjunction
with Domtar A.W. LLC.

66 See 85 FR 14847, 14859. This data is based on
the CALPUFF modeling provided by Domtar and
relied on by the State in the Phase III SIP. See
“EPA-CALPUFF summary for Method 2.x1sx” for
the EPA’s summary of the modeling data, available
in the docket for this action.

67 See 85 FR 14847, 14860. This data is based on
the CALPUFF modeling provided by Domtar and
relied on by the State in the Phase III SIP revision.
See “EPA-CALPUFF summary for Method 2.x1sx”
for the EPA’s summary of the modeling data,
available in the docket for this action.
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the State’s analysis. Taken as a whole,
the record supports approval of the
State’s determination that the BART
alternative achieves greater reasonable
progress than BART under the clear
weight of evidence pursuant to 40 CFR
51.308(e)(2)(1)(E).

Comment A.4: EPA fails to provide a
basis to rely on a comparison of
emissions. EPA merely presents the
emission reductions under BART and
the alternative, but fails to explain the
strengths and weaknesses of this
information and does not assign any
weight to the emission comparison. A
comparison of multiple pollutant
species emission levels alone is not
informative without visibility modeling.
The pollutants’ differing visibility
impacts and complex interactions
between them and in the atmosphere
make it extremely difficult to discern
their collective impacts without
visibility modeling. EPA has
consistently relied on modeling to
assess the visibility impacts under these
circumstances.

Response: We disagree with the
commenter’s assertion that EPA “merely
presents the emission reductions under
BART and the alternative.” In our
proposed action,®® our basis for
presenting the emission reduction
information laid the foundation for
describing the differences in visibility
outcomes achieved between the FIP and
the BART alternative, leading EPA to
agree with the State that there was a
need to support the BART alternative
with visibility modeling. The State first
showed reduced emissions from the
baseline and then used the modeling to
support a conclusion that the emission
reduction differences between the FIP
BART benchmark and BART alternative
were acceptable because NOx precursor
emissions are the main driver
contributing to the visibility impacts
from this source. Thus, the State
proceeded to conduct precisely the
modeling analysis the commenter seems
to assert is required, using CALPUFF.
Indeed, recognizing the potential
interaction between multiple species of
visibility pollutants, the State used
Method 2 in evaluating the visibility
consequences of the BART alternative
compared to the BART benchmark. EPA
has relied on the modeling submitted by
the State in reaching a conclusion that
the SIP submittal is approvable. While
EPA does not concede that modeling is
required in all cases to conduct an
approvable “clear weight of evidence”
analysis under 51.308(e)(2)(i)(E),
modeling was in fact done in this
instance to support the analysis. This

6885 FR 14847, 14857.

comment is thus premised on a
misunderstanding of the record.

To the extent the commenter is
asserting that the emissions
comparisons alone cannot be used as
even one part of a weight of evidence
demonstration, the commenter is
mistaken in how a “weight of evidence”
analysis is conducted. The term
“weight” connotes that multiple pieces
of evidence are brought together and
analyzed as a whole.®9 Comparative
emissions data is obviously a critical
piece of that evidentiary record, and
provides a foundation on which further
analysis, such as modeling, may be
conducted. To assert that EPA must
ignore emissions comparisons—or any
single piece of evidence—because it
does not provide, on its own, a
sufficient basis to make a “weight of
evidence” determination is both
illogical and a misreading of EPA’s
regulations. We also note that the
regulations require an analysis of
emission reductions under BART and
the alternative, see 40 CFR
51.308(e)(2)(i)(C) and (D).

Comment A.5: EPA should not
provide weight to modeling data of
insufficient quality, which fails to meet
the requirements of the regulations. It is
disingenuous for EPA to suggest that the
CALPUFF model is a “modified”
version of the two-part modeling test.
EPA has consistently interpreted the
two-part dispersion modeling test under
40 CFR 51.308(e)(3) to mean the
Comprehensive Air Quality Model with
Extensions (CAMx) model, and not
CALPUFF. EPA and states have
consistently used CAMx to assess
whether a BART alternative would
result in ‘“‘greater reasonable progress”
under the two-prong test. CAMx and
CALPUFF are vastly different models
and 40 CFR 51.308(e)(3) requires a
specific type of dispersion modeling.
EPA’s suggestion that use of CALPUFF
is acceptable because it “‘is consistent
with the approach recommended by the
BART guidelines for comparing
different control options at a single
source when developing BART
determinations relying on the 98th
percentile visibility impact as the key
metric” also fails. A comparison of
control options at a single source
compares changes in the emission
reductions in one pollutant, but does
not compare the complexities involved
in analyzing interactions between
multiple pollutants. It is also irrelevant
that only the BART sources at Domtar
are under consideration. While the FIP
considered each pollutant separately,
the alternative attempts to analyze and

69 See 71 FR 60612, 60622 (October 13, 2006).

take credit for combined emission
reductions from three pollutants as it
fails to actually assess the effect of the
alternative on visibility as compared to
BART.

Response: We disagree with the
comment that CAMx must be used for
the two-part test under 40 CFR
51.308(e)(3) or that CALPUFF cannot be
used to support the determination here,
which is not under 40 CFR 51.308(e)(3)
in any case. The first point is irrelevant
because the State is not proceeding
under 40 CFR 51.308(e)(3); however, it
is worth noting that the regulatory text
does not require the use of CAMx.
CALPUFF is also an air dispersion
model, and one that the Agency has
recognized as available for use for BART
alternatives under 40 CFR
51.308(e)(3).7°

Regarding the use of CALPUFF, we
did not suggest that CALPUFF was
replacing CAMx under 40 CFR
51.308(e)(3). We logically examined the
two-part analysis under 40 CFR
51.308(e)(3) in the proposed action to
show how the State arrived at
classifying the approach as a weight of
evidence approach. Our choice of using
the term “modified” to describe the
relationship of this analysis to the two-
part test under 40 CFR 51.308(e)(3) was
intended to describe how the State’s
approach was similar to 40
CFR51.308(e)(3) in considering
distribution of emissions and visibility
improvements using modeling, but
different from 40 CFR 51.308(¢)(3)
because the analysis based on the
CALPUFF modeling focused on the 98th
percentile visibility impacts instead of
the twenty percent best and worst days
required by 40 CFR 51.308(e)(3).
Therefore, the State’s weight of evidence
analysis is acceptable under 40 CFR
51.308(e)(2)(i)(E) and should not be
judged according to 40 CFR 51.308(e)(3).
The commenter’s objection to 40 CFR
51.308(e)(3) not being met is immaterial
since the weight of evidence approach
followed in the SIP submittal does not
fall under 40 CFR 51.308(e)(3) but under
40 CFR 51.308(e)(2)({)(E).

The commenter states that EPA is
wrong to consider CALPUFF as
acceptable just because it ‘“‘is consistent
with the approach recommended by the
BART guidelines for comparing
different control options at a single
source when developing BART
determinations relying on the 98th
percentile visibility impact as the key
metric.” The commenter points out that
a comparison of control options at a
single source compares changes in the
emission reductions in one pollutant,

70 See 71 FR 60612, 60616.
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but does not compare the complexities
involved in analyzing interactions
between multiple pollutants. We
disagree with this point in relation to
the alternative analysis here. First,
particularly for purposes of a BART
alternative analysis for a single facility
(with two BART units), EPA’s
regulations recognize CALPUFF to be an
acceptable model, (explaining that
CALPUFF is particularly suited for
BART and BART alternative
applications at a single source).”1
Further, Method 2, incorporated by the
State in its SIP submittal, is a full
assessment method where all sources
and pollutants are combined into a
single CALPUFF modeling run per year
for the baseline and each control
scenario. Method 2 allows for
interaction of the pollutants from both
boilers, as emitted pollutants from each
unit disperse and compete for the same
reactants in the atmosphere, providing
modeled overall impacts due to
emissions from both units. It is because
of this that method 2 analysis results are
a more reliable assessment of the
anticipated overall visibility
improvement of controls under each
scenario. Thus, this is an entirely
suitable application of the CALPUFF
model, and the commenter is incorrect
to state that the CALPUFF modeling did
not account for the interactive chemistry
of visibility pollutants.

EPA recognizes that the CALPUFF
model includes simplified chemistry to
account for interactions between
pollutants. The simplified chemistry
tends to magnify the actual visibility
effects of a single source; thus, it is
appropriate to use the 98th percentile to
avoid overprediction and not give
undue weight to the extreme tail of the
distribution. This approach will
effectively capture the sources that
contribute to visibility impairment in a
Class I area, while minimizing the
likelihood that the highest modeled
visibility impacts might be caused by
unusual meteorology or conservative
assumptions in the model.

The EPA has previously recognized
this approach of using CALPUFF as an
acceptable approach in the past when
analyzing BART alternatives that only
include emission reductions at a single
or small group of BART sources.
Specifically, we approved this approach
for the State of Arizona which
established a BART alternative for
Steam Units 2 and 3 at Arizona Electric
Power Cooperative’s Apache Generating

71See 71 FR 60616.

Station.”2 See also 70 FR 60616
(recognizing CALPUFF as particularly
appropriate for single-source
applications).

The commenter states that the FIP
considered each pollutant separately,
whereas the alternative attempts to
analyze and take credit for combined
emission reductions from three
pollutants, which allegedly fails to
assess the effect of the alternative on
visibility as compared to BART. The
commenter is incorrect in their premise.
The CALPUFF modeling in the FIP
evaluated each unit separately, but
modeled the visibility impacts from all
pollutants from that unit. For example,
in evaluating the visibility benefit from
NOx controls on Power Boiler No. 1, the
NOx emissions varied between each
control scenario modeled, while the SO,
and PM emissions were included but
held constant in these NOx control
scenarios. In evaluating the BART
alternative, the State provided EPA with
two separate methods of using the
CALPUFF modeling to evaluate
visibility impacts of the BART
alternative as compared to BART,
including Method 2 (described above)
that modeled all pollutants from both
BART units to assess the total visibility
impact from these two units.

For these reasons, we disagree that the
modeling data was of insufficient
quality and failed to meet the
requirements of the regulations.

Comment A.6: EPA lacks authority to
give one Class I area more weight than
others. EPA suggests that it is reasonable
to give one of the Class I areas ‘‘greater
weight” when considering visibility
benefits and cherry-picks the Class I
area with the greatest visibility
improvement, which is closest to
Domtar. Focusing on that Class I area
serves to support a source’s preferred
control outcome. Showing that one
Class I area will have greater visibility
benefits does nothing to tip the weight
of evidence scale in favor of the BART
alternative. It merely shows one area
will see more benefits. In addition, EPA
fails to provide a basis for applying the
0.5 deciview threshold used by the State
to determine if a source contributes to
visibility impairment at a Class I area
with the BART alternative analysis.

Response: We disagree with the
commenter’s assertion that EPA “cherry
picks” the Class I areas with the greatest
visibility improvement. We considered
many metrics in analyzing the weight of
evidence approach by the State,
including the overall visibility

72 See Arizona’s September 19, 2014 proposed
approval (79 FR 56322) which was finalized on
April 10, 2015 (80 FR 19220).

improvement on average across the four
impacted Class I areas. As a whole,
these factors supported a conclusion
that the BART alternative achieves
greater reasonable progress than BART
at the subject facility. One metric that
we analyzed was the breakdown of
pollutant speciation impacts across each
Class I area due to modeled emissions
from each power boiler. We highlighted
impacts at Caney Creek specifically in
this analysis because Domtar’s
Ashdown facility impacts this Class I
area the greatest, and this is due to NOx
emissions from Power Boiler No. 2. We
also found that NOx emissions
contributed more to visibility
impairment across all four Class I areas
for Power Boiler No. 1. The greater
impact due to NOx emissions is relevant
because it demonstrates that the higher
SO, emissions allowed under the BART
alternative is offset by the larger
reduction in NOx emissions. This is just
one factor among many that we
considered in analyzing the State’s
weight of evidence approach as
explained in the proposed approval and
in preceding responses in this final
approval. We took into account the
visibility impacts at all impacted Class
I areas (individually and on average)
and did not solely focus on the benefits
at the most impacted area.

We disagree with the assertion that
we are supporting the source’s preferred
control outcome instead of addressing
emissions cumulatively across all Class
I areas. The commenter points out that
the court in Nat’l Parks Conservation
Ass’n v. EPA held that EPA’s analysis in
reviewing SIP submittals must take into
account the visibility impacts at all
impacted Class I areas rather than
focusing solely on the benefits at the
most impacted areas, 803 F.3d 151, 165
(3d Cir. 2015). However, the facts of
Nat’l Parks Conservation Ass’n v. EPA,
are not analogous to the facts
surrounding our proposed approval. In
Nat’l Parks Conservation Ass’n v. EPA,
the court was reviewing EPA’s approval
of the state’s assessment of the
visibility-improvement factor within the
five-factor BART analysis. The state
calculated visibility improvement that
could be achieved at Class I areas by
implementing additional controls at
BART-eligible sources.”? The state’s
calculations for each source, however,
took into account only the potential
impact such controls would have on the
visibility in the Class I area most
severely impacted by the source. The
state did not consider “cumulative
visibility impact,” which the EPA itself
had conceded was improper under the

731d. at 164.
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visibility BART factor.”4 The court in
NPCA rejected that this flaw in the
State’s analysis could be dismissed as
harmless error.”s

In this action, by contrast, both the
State and EPA have evaluated the
cumulative visibility impacts across all
of the affected Class I areas. The State
considered this with both of its methods
of analysis, and EPA coupled those
results with our own analysis of
cumulative visibility improvement. DEQ
first included an analysis utilizing
method 1 that shows that the BART
alternative controls achieve greater
overall cumulative reductions in
visibility impairment from the baseline
cumulatively across the four Class I
areas when compared to BART (0.549
Adv for the alternative versus 0.473 Adv
for BART). DEQ also determined using
method 2 that the BART alternative
controls reduce the overall cumulative
visibility impairment from the baseline
by 0.520 Adv, which is greater than the
overall visibility improvement modeled
under BART, which is 0.516 Adv. We
complemented the State’s analysis by
comparing the average visibility impact
across the top ten highest impacted days
at each Class I area (average 8th to 17th
highest). This analysis provided a
broader look at those days with the
highest impacts at each Class I area. The
results were consistent with the State’s
analysis based on the 98th percentile
day, which was selected as
representative of the highest impact
(i.e., the 8th highest day). The BART
alternative controls achieve greater
overall visibility improvement from the
baseline compared to BART for the ten
highest impacted days (0.439 Adv for
the alternative versus 0.423 Adv for
BART). Thus, visibility benefits at each
Class I area were considered and
analyzed by multiple metrics that
confirmed our proposed approval of the
alternative.

The commenter argues that EPA ““fails
to provide a basis for applying the 0.5
deciview threshold used by the State to
determine if a source contributes to
visibility impairment at a Class I area
with the BART alternative analysis,”
noting that numerous BART
determinations relied on lower deciview
thresholds that resulted in significant
emission reducing outcomes. The
meaning of this comment is not clear.
EPA did not apply a 0.5 deciview
threshold to cut off its evaluation of
other Class I areas. However, it is
reasonable to provide additional
analysis when one Class I area is much
more heavily impacted by a source than

74]d. at 165.
751d. at 167.

others. In the case of Domtar, the
baseline visibility impacts at Caney
Creek are much larger than impacts at
the other Class I areas, so it is
reasonable to give greater weight to
visibility benefits at Caney Creek
resulting from the alternative as
compared to BART. The level of
visibility benefit from controls at the
other three Class I areas are smaller than
those at Caney Creek, and the baseline
visibility impacts of the source at these
areas was well below the 0.5 dv
threshold used by the State to determine
if a source contributes to visibility
impairment at a Class I area. In making
this observation, we do not categorically
dismiss or ignore impacts to other Class
I areas below 0.5 or any other threshold.
We simply note that the changes in
visibility at these other Class I areas
were individually very small and
collectively smaller than the
comparative gain in visibility achieved
by the BART alternative at Caney Creek.

The commenter mentioned that
Congress provided no authority for EPA
to treat one Class I area differently from
others. As mentioned previously, we
treated all Class I areas the same and
measured the cumulative visibility
impacts across all of them using
multiple metrics. We specifically
analyzed the effects at Caney Creek,
since it is the Class I area impacted the
most. But that analysis does not show
favoritism and merely provides one
metric for interpreting how impacts are
correlated to overall emissions from the
source at each Class I area.

B. Monitoring, Recordkeeping and
Reporting Requirements

Comment B.1: EPA lacks authority to
approve the State’s SIP submission with
respect to provisions pertaining to
alternative test methods. EPA proposes
to allow the State to authorize
alternative sampling or monitoring
methods (equivalent to methods in the
permit) that EPA would concur on,
outside the SIP process. Specifically,
EPA proposes approving permit
conditions 35 and 42 as a part of the
SIP. Neither the State’s SIP nor EPA’s
proposal explains what criteria and
process EPA would use to approve an
alternative method. Arkansas’ alteration
or elimination of SIP requirements can
have no effect for purposes of federal
law unless and until EPA ratifies that
action with a SIP revision that is subject
to the SIP requirements, including
provisions for public notice and
comment. Moreover, the monitoring,
recordkeeping and reporting provisions
in the State’s SIP are not approvable and
therefore, those methods cannot be used
a basis for assessing whether an

alternative method is approvable. Based
on Arkansas’ SIP provisions, there is no
way for the public to assess whether an
alternative method will comply with the
Act. Therefore, EPA should not approve
these provisions because they are
inconsistent with the requirements of
CAA section 110(i), 110(1) and 110(k)(3).

Response: We recognize that the
commenter raises a concern that the
State’s ability to authorize (with EPA
concurrence) alternative test methods in
conditions 35 and 42 may be
inconsistent with the Act insofar as
“[n]either the State’s SIP nor EPA’s
proposed approval explains what
criteria and process EPA would use to
approve an alternative method.” In
general, EPA agrees that SIP provisions
cannot authorize a State to make
changes in the EPA-approved and
federally enforceable SIP requirements
applicable to sources without going
through the statutorily required SIP-
revision process. EPA refers to SIP
provisions that purport to authorize
States to make unilateral changes to
existing SIP requirements as
impermissible “director’s discretion”
provisions. However, EPA interprets the
CAA to allow two types of such
provisions: (i) Where the provision
provides director’s discretion for the
State to make changes, but specifies that
such changes have no effect for
purposes of federal law or alter SIP
requirements unless and until the EPA
approves the changes through a SIP
revision pursuant to CAA requirements;
or (ii) where the provision provides
director’s discretion that is adequately
bounded, such that at the time EPA
approves the SIP provision the agency
can evaluate it for compliance with
applicable CAA requirements and
evaluate the potential impacts of the
State’s exercise of that discretion. EPA
interprets CAA section 110(i) to allow
SIP provisions with director’s discretion
of either type. In the case of an
adequately bounded provision, EPA
considers such provisions consistent
with section 110(i) because, at the time
of initial approval into the SIP, the
agency will already have evaluated the
provision for compliance with
applicable requirements and evaluated
the potential impacts from exercise of
the discretion. By their terms,
conditions 35 and 42 do not specify that
DEQ must seek a SIP revision to change
the required monitoring at the source.
Thus, to be approvable, EPA would
have to determine that the State’s
discretion in these provisions is
adequately bounded and assess the
potential impacts from the exercise of
that authority.
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In response to the commenter’s
concerns, EPA has further evaluated
conditions 35 and 42 to determine
whether they provide adequate
bounding, allowing EPA to assess the
provisions for compliance with
applicable requirements and the
potential impacts that could result from
DEQ’s potential exercise of the
discretion to authorize alternative
monitoring. In support of EPA’s
proposed approval of plantwide
conditions 35 and 42 into the Arkansas
SIP, DEQ provided additional
information in a letter (dated December
3, 2020) to EPA to clarify the process
and standards that the State shall follow
and apply to approve the use of any
alternative method under plantwide
conditions 35 and 42 of the Domtar
permit.”6 DEQ notes in the letter that
DEQ has received a disconnection
notice 77 for Power Boiler No. 1 and that
it is now permanently retired. In
accordance with plantwide condition
34, Power Boiler No. 1 is in compliance
with the BART alternative limits by
virtue of being permanently retired and,
therefore, not emitting any of the
relevant visibility pollutants. The
numerical emission limits will still
apply, even though the unit has been
taken out of service. As a result, the
process to be used by DEQ in its
approval of any request for an
alternative sampling or monitoring
method is only applicable to Power
Boiler No. 2 under plantwide condition
42.

For Power Boiler No. 2, which
currently relies on a continuous
emissions monitoring system (CEMS) to
monitor SO, and NOx emissions, DEQ
explained in its letter that it will use the
criteria for alternate monitoring systems
contained in 40 CFR part 75, subpart E
in its evaluation of the approvability of
any request for an alternative sampling
or monitoring method for SO, and NOx
emissions. More specifically, the State
explained that any request for approval
of an alternative sampling or monitoring
method under plantwide condition 42
shall meet the general demonstration
requirements for alternative monitoring
systems under 40 CFR 75.40 and require
Domtar (or the current owner of the
Ashdown Mill) to demonstrate
adequately that the average hourly
emission data for SO, NOx, and/or
volumetric flow in the proposed
alternative sampling or monitoring has
the same or better precision, reliability,

76 See December 3, 2020 clarification letter to EPA
from DEQ posted in the docket of this action.

77 See November 18, 2020 Disconnection Notice
from Domtar for Power Boiler No. 1 (SN-03) in the
docket of this action.

accessibility, and timeliness as that
provided by the currently applicable
continuous emission monitoring system
(see criteria in 40 CFR 75.41-75.46).
Furthermore, DEQ will require all
information in 40 CFR 75.48 of Domtar
(or the current owner of Ashdown Mill)
in the application for certification or
recertification of the alternative
monitoring system. DEQ notes that the
requirements of 40 CFR part 75, subpart
E shall be met by the alternative
monitoring system when compared to a
contemporaneously operating, fully
certified continuous emission
monitoring system or a
contemporaneously operating reference
method, where the appropriate
reference methods are listed in 40 CFR
75.22.

With respect to any request for
alternative sampling or monitoring
methods for PM;( under plantwide
condition 42, we note that Power Boiler
No. 2 is subject to 40 CFR part 63,
subpart DDDDD and reference is made
to those requirements for PM;o
compliance demonstrations in
plantwide condition 41. Condition 41
clearly explains that the applicable
PM,o compliance demonstration
requirements from 40 CFR part 63
subpart DDDDD shall be utilized by
Domtar (or the current owner of
Ashdown Mill). These requirements,
which are at 40 CFR 63.7505—63.7541,
do not cease and are ongoing. In
response to comment B.8 in section III
of this final action, we address the
alternative option provided in the
permit for monitoring emissions from
Power Boiler #2 when that unit is
combusting natural gas.

DEQ explained in its letter that it
expects that Domtar will work with both
DEQ and EPA in the development of
equivalent testing protocols before
seeking approval from DEQ (with EPA
concurrence) and before performing the
equivalency testing. The alternate
sampling or monitoring protocol
submittal to DEQ must contain EPA’s
official letter of documented
recommendations and concurrence, as
required for DEQ) approval. Although
not the same as EPA approval of an
alternative sampling or monitoring
requirement through a SIP revision, in
the case of a valid director’s discretion
provision that is already adequately
bounded, EPA considers the inclusion
of consultation with EPA an extra
measure of assurance that any such
alternative will be appropriate. Given
the process that DEQ will follow and
standards that DEQ will apply in
evaluating any potential alternative (and
EPA’s consultation in the process) EPA
anticipates that DEQ’s exercise of its

well bounded discretion to authorize
alternative sampling or monitoring will
not result in adverse impacts, e.g.,
adverse impacts on regional haze
requirements that are relevant to this
SIP submission.

Based on the information contained in
DEQ’s December 3, 2020, letter which
forms a critical part of the record basis
for EPA’s approval of this submittal,
EPA has determined that conditions 35
and 42 as supplemented by the letter are
adequately bounded director’s
discretion provisions. In particular, EPA
agrees with DEQ that the criteria in 40
CFR part 75, subpart E for SO, and NOx
emissions and in 40 CFR part 63,
subpart DDDDD for PM;, emissions are
appropriate to evaluate the
approvability of any alternative
sampling or monitoring methods and
establish the proper bounds for DEQ’s
exercise of discretion and EPA approval
for any future requests from the source
to use alternative sampling and
monitoring methods. Further, in
determining whether it is appropriate
for EPA to provide its concurrence to
any future request for a change in
sampling and monitoring methods
under these conditions, EPA reserves
the right to withhold its concurrence if
EPA determines that the request falls
outside the process and bounds
specified in DEQ’s letter. In such
circumstances, the CAA would require
that the State seek to make the change
through the normal SIP revision
process.

For these reasons, these permit
provisions are consistent with the
requirements of CAA sections 110(i),
110(1) and 110(k)(3).

Comment B.2: The Arkansas Regional
Haze SIP for Domtar does not satisfy the
requirement to provide for periodic
testing of stationary sources and to use
enforceable test methods for each
emission limit specified in the plan, and
should therefore be disapproved. For
example, the SIP lacks specificity
regarding test methods in permit
conditions 38 and 40. Permit condition
38 refers to 40 CFR part 60, without
identifying the specific rule provisions
that apply. Similarly, permit condition
40 fails to identify the specific AP-42
emission factor.

Response: We disagree with the
commenter that the SIP lacks specificity
regarding test methods in permit
conditions 38 and 40 for the boilers. The
commenter states that permit condition
38 refers to 40 CFR part 60 regarding
utilizing CEMS without identifying the
specific rule provisions that apply. In
permit condition 38, the State provided
that “the permittee shall demonstrate
compliance with the 30-boiler operating
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day rolling average SO, and NOx limits
utilizing a continuous emissions
monitor (CEMS) subject to 40 CFR part
60.” Permit condition 38 identifies the
source category type as being a boiler
and the pollutants to be monitored by
CEMS as SO, and NOx_ It is clear from
the pollutant, fuel type, and the nature
of the emission unit which of the tests
would apply under 40 CFR 60 for
demonstrating compliance. That is
sufficient information to locate the
performance specifications and quality
assurance procedures for Power Boiler
No. 2 to determine how to utilize CEMS
to determine compliance with the SO,
and NOx limits of the Arkansas
Regional Haze Phase III SIP revision.
The State is being all-inclusive when
referring to Part 60 to include all of the
general provisions in Subpart A related
to CEMS, such as 40 CFR 60.8 for
performance tests, 40 CFR 60.13
pertaining to monitoring requirements,
and Appendix B to Part 60, which
includes performance specifications for
CEMS. In addition, these permit
conditions also implement APCEC Rule
19.703—Continuous Emission
Monitoring,”8 which is already part of
the approved SIP, and applies to this
source.”® Specific condition 54 of the
permit provides additional information
regarding CEMS requirements for Power
Boiler No 2. Specifically, it says, “The
permittee shall install, calibrate,
maintain and operate continuous
emissions monitoring systems for
measuring SO, emissions, NOx

78 Under APCEC Rule 19.703—Continuous
Emission Monitoring, any stationary source subject
to this regulation shall, as required by federal law
and upon request of the Department: (A) Install,
calibrate, operate, and maintain equipment to
continuously monitor or determine federally
regulated air pollutant emissions in accordance
with applicable performance specifications in 40
CFR part 60 Appendix B as of the effective date of
the federal final rule published by EPA in the
Federal Register on February 27, 2014 (79 FR
11271), and quality assurance procedures in 40 CFR
part 60 Appendix F as of the effective date of the
federal final rule published by EPA in the Federal
Register on February 27, 2014 (79 FR 11274), and
other methods and conditions that the Department,
with the concurrence of the EPA, shall prescribe.
Any source listed in a category in 40 CFR part 51
Appendix P as of the effective date of the federal
final rule published by EPA in the Federal Register
on November 7, 1986 (51 FR 40675), or in 40 CFR
part 60 as of August 30, 1992, shall adhere to all
continuous emissions monitoring or alternative
continuous emission monitoring requirements
stated therein, if applicable. (B) Report the data
collected by the monitoring equipment to the
Department at such intervals and on such forms as
the Department shall prescribe, in accordance with
40 CFR part 51, Appendix P, Section 4.0 (Minimum
Data Requirements) as of the effective date of the
federal final rule published by EPA in the Federal
Register on November 7, 1986 (51 FR 40675), and
any other applicable reporting requirements
promulgated by the EPA.

79 See 52.170(c) (table) for EPA-approved
regulations in the Arkansas SIP.

emissions, and either oxygen or carbon
dioxide. The CEMS shall have readouts
which demonstrate compliance with
any of the applicable limits for the
pollutant in question. The permittee
shall comply with the DEQ CEMS
conditions found in Appendix B. [Reg.
19.703, 40 CFR 52, Subpart E, and Ark.
Code Ann. § 8-4—203 as referenced by
Ark. Code Ann. §§ 8—-4-304 and 8—4—
311].” Appendix B sections II through
IV of the permit lay out specific
guidelines for CEMS operating
conditions.

The commenter also states that permit
condition 40 fails to identify the specific
AP-42 emission factors. Condition 40
refers to “‘the applicable natural gas AP—
42 emission factors’”” and provides an
appropriate description because the
applicable emission factors are based on
the nature of the emissions unit, fuel,
and pollutants in question. As
explained in the proposed approval,8° if
Power Boiler No. 2 switches to natural
gas combustion, the applicable natural
gas AP—42 emission factors of 0.6 1b
SO,/MMscf, 280 Ib NOx/MMscf, and 7.6
Ib PM;o/MMscf in conjunction with
natural gas fuel usage records shall be
used to demonstrate compliance with
the BART emission limits.8 Therefore,
the boiler will operate under CEMs, and
these AP—42 emissions factors would
only be used for estimation of emissions
if Power Boiler No. 2 burns natural gas.
We note, just as we did in the FIP, for
which these provisions are
replacing,82 83 that burning only natural

80 See 85 FR 14847, 14862.

81 See AP 42, Fifth Edition Compilation of Air
Pollutant Emissions Factors, Volume 1: Stationary
Point and Area Sources, section 1.4, Tables 1.4—1
and 2 pertaining to natural gas combustion.

82 See 40 CFR 52.173(c)(8)(iv) and (v). However,
the FIP regulations required burning only pipeline
quality natural gas, and no such requirement to
burn only pipeline quality natural gas can be
located in the permit or the SIP for this unit.
Nonetheless, there is no indication (nor has the
commenter supplied any such information) that
burning other types of natural gas would result in
SO; emissions that would even approach the BART
alternative emission limit.

83 Table 1.4-2 from Fifth Edition Compilation of
Air Pollutant Emissions Factors, Volume 1:
Stationary Point and Area Sources, section 1.4
indicates that the AP—42 factor contemplates
varying amounts of sulfur and the potential need to
adjust the emission factor. The AP—42 factor for
sulfur from natural gas (0.6 1b/106 scf) is based on
100% conversion of fuel sulfur to SO, It assumes
a sulfur content for natural gas of 2,000 grains/106
scf. The SO, emission factor in this table can be
converted to other natural gas sulfur contents by
multiplying the SO, emission factor by the ratio of
the site-specific sulfur content (grains/10¢ scf) to
2,000 grains/106 scf. To convert the emission factors
in the AP—42 tables on a volume basis (1b/106 scf)
to an energy basis (Ib/MMBtu) divide by a heating
value of 1,020 MMBtu/106 scf. Then, multiply the
result by the heat input capacity of the boiler
(MMBtu/hr) to get a mass flow rate (Ib/hr).
Accordingly, an AP factor of 0.6 Ib SO./MMscf

gas would very likely be sufficient in
itself to demonstrate that the boiler is
complying with the SO, emission limit.
SO, emissions from combustion of
natural gas are inherently very low and
are virtually eliminated during the
combustion process. Any SO, emissions
will be in trace amounts well below the
BART alternative emission limit so
there should be no concern that the
alternative limit for SO, will be met.
NOx and PM;o emissions are also
expected to be lower than the BART
alternative emission limit for natural gas
combustion.8485 Using the most
conservative NOx, SO,, and PM;o AP—
42 factors (highest factor) for boiler
combustion indicates that the BART
alternative emission limits will be met
even when firing natural gas at full
capacity. Based on this information, any
ambiguity in the use of AP—42 factors
for compliance using only natural gas is
not of concern because of the
characteristically lower emissions
during natural gas combustion. When
natural gas is used, the limits in the
BART alternative demonstration will be
met. DEQ has the State authority to
enforce these emission factors to
document compliance and EPA will
have federal authority once this
approval takes effect.

The State made clear in its SIP
submittal that the BART alternative SIP
requirements for this source would be
implemented in conjunction with
preexisting SIP requirements for
monitoring, reporting, and

multiplied by Power Boiler No. 2 maximum heat
input of 820 MMBtu/hr would result in 0.5 lb/hr
SO, showing that the sulfur emissions would be
very low and almost negligible. It is also more
conservative than the FIP (“pipeline quality natural
gas” would result in 1.2 Ib/hr SO, assuming
pipeline natural gas contains 0.5 grains or less of
total sulfur per 100 standard cubic feet). These
results are well below the BART alternative limit
for SO, of 435 1b/hr.

84From Table 1.4-1 of Fifth Edition Compilation
of Air Pollutant Emissions Factors, Volume 1:
Stationary Point and Area Sources, section 1.4 we
can also appropriately select the most conservative
NOx emission factor based on the design heat input
capacity for Power Boiler No. 2 of 820 MMBtu/hr.
From this, we can choose emission factors from the
combustor type. The applicable AP—42 emission
factor (280 1Ib NOx/MMscf) is consistent with what
was used in the FIP for a large wall-fired boiler
> 100 MMBtu/hr. This is the highest emission factor
in the table for NOx and results in 225 Ib/hr NOx
(985 tpy NOx) which can be calculated from the
heat input capacity of the boiler (820 MMBtu/hr)
similarly as explained in previous footnote. The
result is less than both the FIP NOx limit of 345
Ib/hr (1,511 tpy) and the BART alternative NOx rate
of 293 Ib/hr (1,283 tpy).

85From Table 1.4-2 of Fifth Edition Compilation
of Air Pollutant Emissions Factors, Volume 1:
Stationary Point and Area Sources, section 1.4 an
AP factor of 7.6 Ib PM,;o/MMscf represents total PM
and equates to 6.1 Ib/hr PM applying a heat input
capacity of 820 MMBtu/hr. This is less than the
BART alternative rate of 81.6 Ib/hr PM.
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recordkeeping, thus ensuring that the
emissions limitations applicable to this
source under the BART alternative are
practically enforceable. See Aug. 2019
SIP Submittal at 2. These provisions of
Arkansas’s air regulations have been
approved by EPA into Arkansas’
federally enforceable SIP.86 In
particular, APCEC Rule 19 Chapter 7—
Sampling, Monitoring and Reporting
Requirements, sets forth the powers of
DEQ in requiring sampling, monitoring,
and reporting requirements at stationary
sources. Specifically, any stationary
source is subject to air emission
sampling (APCEC Rule 19.702); 87
continuous emission monitoring
(APCEC Rule 19.703); recordkeeping
and reporting requirements (APCEC
Rule 19.705); 88 and Public Availability

86 See 40 CFR 52.170(c) (table) for EPA-approved
regulations in the Arkansas SIP.

87 Under APCEC Rule 19.702—Air Emissions
Sampling, any stationary source subject to this
regulation shall be subject to the following
requirements: (A) Sampling Ports To provide any
sampling ports, at the request of the Department,
required for federally regulated air pollutant
emissions sampling, including safe and easy access
to such ports. (B) Sampling To conduct federally
regulated air pollutant emissions sampling, at the
request of the Department, to determine the rate,
opacity, composition, and/or contaminant
concentration of the emissions. All compliance
testing shall be done at the expense of the permittee
by an independent firm, unless otherwise approved
by the Department. Sampling shall not be required
for those pollutants with continuous emissions
monitors. (C) Averaging Times All compliance
testing averaging times shall be consistent with the
averaging times of the applicable federally regulated
air pollutant emissions limitations stated in the
applicable permit, which in no case shall be greater
than the minimum averaging times of the applicable
NAAQS. (D) Process Rates Unless otherwise
approved by the Department, all federally regulated
air pollutant emissions sampling shall be performed
with the equipment being tested operating at least
at ninety percent of its permitted capacity.
Emissions results shall be extrapolated to correlate
with 100 percent of permitted capacity to determine
compliance.

88 Under APCEC Rule 19.705—Record Keeping
and Reporting Requirements, any stationary source
subject to this regulation shall, upon request by the
Department: (A) Maintain records on the nature and
amounts of federally regulated air pollutants
emitted to the air by the equipment in question. All
records, including compliance status reports and
excess emissions measurements shall be retained
for at least five (5) years, and shall be made
available to any agent of the Department or EPA
during regular business hours. (B) Supply the
following information, correlated in units of the
applicable emissions limitations, to the Department:
(1) General process information related to the
emissions of federally regulated air pollutants into
the air. (2) Emissions data obtained through
sampling or continuous emissions monitoring. (C)
Information and data shall be submitted to the
Department by a responsible official on such forms
and at such time intervals as prescribed by
applicable federal regulations or the Department.
Reporting periods shall be a twelve-month period.
(D) Each emission inventory is to be accompanied
by a certifying statement, signed by the owner(s) or
operator(s) and attesting that the information
contained in the inventory is true and accurate to
the best knowledge of the certifying official. The

of Emissions Data (APCEC Rule
19.706).89 All of these requirements will
become federally enforceable against
Domtar with EPA’s final approval of this
SIP submittal. For these reasons,
conditions 38 and 40 contain sufficient
specificity regarding testing for
compliance for Power Boiler No. 2.

Comment B.3: The provisions for
recordkeeping are inadequate for permit
conditions 36 and 43. In addition to
failing to require that “owners and
operators” are subject to these
provisions, these provisions fail to
specify necessary specifics to determine
compliance. For example, these
provisions lack requirements that
records shall be maintained for CEMS
data; quality assurance and quality
control activities for emissions
measuring systems; major maintenance
activities conducted on emission units,
control equipment, and CEMS; and any
other records required by the underlying
requirements.

Response: We disagree with the
commenter’s assertion that the
provisions for recordkeeping are
inadequate for conditions 36 and 43.
The commenter cites CAA section
110(a)(2)(F), 40 CFR 51 Subpart K,9 and
the BART guidelines 91 in identifying
the applicable recordkeeping and
reporting requirements.92 However,
these requirements do not mandate the
level of specificity the commenter
would like to see regarding
recordkeeping, and the commenter cites
no authority for the notion that that
level of specificity is required. Nor did
the commenter cite any examples from
other BART alternative actions that
would demonstrate that the level of
specificity of the recordkeeping
requirements here is inconsistent with
what has been approved in other SIPs.
Commenter’s suggestions do not reflect
how the regulations are worded
regarding recordkeeping and reporting,
therefore, we conclude that the
commenter has failed to establish how
the recordkeeping and reporting
requirements in 40 CFR 51 Subpart K,
and the BART guidelines are not met by

certification shall include the full name, title,
signature, date of signature, and telephone number
of the certifying official.

89 Emissions data obtained by the Department
shall be correlated in units of applicable emissions
limitations and be made available to the public at
the Department’s central offices during normal
business hours.

9040 CFR 51.210-214.

91 Guidelines for BART Determinations Under the
Regional Haze Rule, Appendix Y.

92 See Laumann Legal comments on behalf of the
National Parks Conservation Association, the Sierra
Club, and Earthjustice (pages 11-13).

conditions 36 and 43.93 Permit
conditions 36 and 43 clearly require
maintaining ‘“‘all records” necessary to
determine compliance “for at least 5
years.” This is sufficient under the
regional haze regulations. Further, such
broad terms encompass many if not all
of the specific enumerated types of
records the commenter claims should be
retained. The recordkeeping provisions
in conditions 36 and 43 are, therefore,
not lacking and are sufficient enough on
their own merit to meet 40 CFR 51
Subpart K and the BART-alternative
requirements of subpart P. As
mentioned in the previous response,
Appendix B sections II through IV of the
permit lay out specific guidelines for
CEMS operating conditions. These
CEMS conditions are reflected in and
administered by the State under APCEC
Rule 19.703—Continuous Emission
Monitoring. The State applies APCEC
Rule 19.705 94—Record Keeping and
Reporting Requirements to air pollution
sources subject to the regulation.95 The
State made clear in its August 2019 SIP
Submittal, at page 2, that these
provisions apply to the Domtar
Ashdown Mill for purposes of
implementing the BART alternative
emission limitations at Power Boilers
No. 1 and No. 2. These requirements
will become federally enforceable

93 We note that section 110(a)(2)(F) of the statute
only establishes such requirements “as may be
prescribed by the Administrator.” Therefore, the
language of 110(a)(2)(F) does not apply directly to
our evaluation of a SIP revision. Rather, the specific
monitoring, reporting, and recordkeeping
requirements that apply to our evaluation of the SIP
revision are those that have been “prescribed,” i.e.,
promulgated, in the governing regulations at
subparts K and P of Part 51.

94 Under APCEC Rule 19.705—Record Keeping
and Reporting Requirements, the State, ‘“‘maintains
records on the nature and amounts of federally
regulated air pollutants emitted to the air by the
equipment in question. All records, including
compliance status reports and excess emissions
measurements shall be retained for at least five
years, and shall be made available to any agent of
the Department or EPA during regular business
hours. Stationary sources are subject to supply the
following information, correlated in units of the
applicable emissions limitations, to the DEQ: (1)
General process information related to the
emissions of federally regulated air pollutants into
the air. (2) Emissions data obtained through
sampling or continuous emissions monitoring.
Information and data shall be submitted to the
Department by a responsible official on such forms
and at such time intervals as prescribed by
applicable federal regulations or the Department.
Reporting periods shall be a twelve-month period.
Each emission inventory is to be accompanied by
a certifying statement, signed by the owner(s) or
operator(s) and attesting that the information
contained in the inventory is true and accurate to
the best knowledge of the certifying official. The
certification shall include the full name, title,
signature, date of signature, and telephone number
of the certifying official.”

95 See 52.170(c) (table) for EPA-approved
regulations in the Arkansas SIP.
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against Domtar with final approval of
this SIP submittal.

The commenter lastly mentioned that
these conditions fail to require that
“owners and operators” are subject to
the provisions in them. We address this
in response to comment B.5 in section
IIL.B of this final action. As mentioned
in that response, we recognize Domtar
as both the permittee and the owner
subject to the permit conditions.
Further, because the permit conditions
are being incorporated into the state’s
SIP, they are state- and federally-
enforceable on any owner or operator of
this facility regardless of any changes
that may occur in ownership of the
facility or in the permit itself. Therefore,
Domtar and any future owner or
operator is subject to the provisions
being approved in this action, including
conditions 36 and 43, and DEQ will
continue to enforce these measures with
EPA oversight.

Comment B.4: EPA’s proposal
suggests there are reporting
requirements for Power Boiler No. 1 in
conditions 33 to 36 and in conditions 38
to 43 for Power Boiler No. 2 but these
provisions do not contain requirements
for reporting. The SIP lacks any
requirements for reporting and EPA
must disapprove the SIP.

Response: The commenter asserts that
conditions 33 to 36 for Power Boiler No.
1 and conditions 38 to 43 for Power
Boiler No. 2 fail to contain reporting
requirements as EPA suggests. However,
permit conditions 36 and 43 state that
all records “‘shall be made available to
any agent of DEQ or EPA upon request.”
Accordingly, the records will be
provided upon request by DEQ or EPA.
This is sufficient to satisfy periodic
reporting of records in 40 CFR 51.211.
The general BART alternative
implementation requirements of
51.308(e)(2)(iii), which do not include a
requirement of reporting on any specific
time period, are also met. The
commenter also suggests that the State
is required to provide periodic reporting
requirements as stated in 42 U.S.C.
7410(a)(2)(F)(ii) and the BART
guidelines. However, section
110(a)(2)(F) requires EPA to ““prescribe”
its requirements, and thus this provision
is implemented through the applicable
regulations. The BART guidelines call
for adequate reporting and
recordkeeping so that air quality agency
personnel can determine the
compliance status of the source. Permit
conditions 36 and 43 clearly require
maintaining ‘“‘all records” necessary to
determine compliance “for at least 5
years”’ and permit conditions 36 and 43
state that all records ‘“‘shall be made
available to any agent of DEQ) or EPA

upon request” so determination of
compliance can be made.

Further, other SIP-approved
provisions of Arkansas’ regulations also
apply, ensuring the reporting
obligations of 51.211 and the BART-
alternative implementation measures of
51.308(e)(2)(iii) are satisfied. The
commenter mentions that the SIP lacks
any requirements for reporting, but that
is not the case. APCEC Rule 19 Chapter
7—Sampling, Monitoring and Reporting
Requirements, sets forth the powers of
DEQ in requiring sampling, monitoring,
and reporting requirements at stationary
sources.?6 As mentioned previously, the
State made clear in its SIP submittal that
the BART alternative SIP requirements
for this source would be implemented
in conjunction with preexisting SIP
requirements for sampling, monitoring,
and reporting requirements under
APCEC Rule 19 Chapter 7, thus ensuring
that the emissions limitations applicable
to this source under the BART
alternative are practically enforceable.9”
Per APCEC Rule 19.705(C), Domtar must
submit annual reports demonstrating
compliance with applicable emission
limitations. In addition, they must keep
all records demonstrating compliance
for at least five years (APCEC Rule
19.705(A)). Inspectors audit these
records during site inspections.
Therefore, Domtar does have a pre-
existing annual reporting requirement,
and, with the approval of the BART-
alternative emission limits into the
State’s regional haze SIP, their
compliance with these emission limits
will also be a part of that annual report
going forward. For these reasons, the
SIP is not lacking reporting
requirements, including any periodic
reporting requirement as required under
part 51, subpart K.

It is also worth noting that as a source
subject to Title V requirements, it is
subject to annual deviation reports
under APCEC Rule 26.703(E)(3)(c). In
addition, as a major source it is required
to provide an annual emissions
inventory. EPA finds that the reporting
requirements applicable to Domtar
under this SIP submittal are sufficient to
meet the requirements of the BART
alternative regulations and subpart K.

Comment B.5: The SIP fails to require
that the source surveillance provisions
apply to owners and operators. The
source surveillance provisions must
apply to owners and operators of the
source instead of the Title V permittee
in permit condition 32. This provision
does not meet the requirements of

96 See 52.170(c) (table) for EPA-approved

regulations in the Arkansas SIP.
97 See Aug. 2019 SIP Submittal at 2.

subpart K. If the Title V permit were to
expire, there would be no permittee to
hold accountable. EPA must therefore
disapprove this provision of the SIP
because it fails to identify the
appropriate liable entity. Similarly,
permit condition 33 fails to specify the
entity responsible for making the
demonstration, and therefore, EPA must
also disapprove this provision.

Response: The commenter stated that
the SIP fails to require that the source
surveillance provisions apply to owners
and operators. EPA disagrees with this
comment because the terms of the
permit are incorporated into the SIP and
are therefore applicable to both the
permittee and any other owner or
operator of this facility. Currently, those
entities are one and the same: Domtar.
Because conditions 32 and 33 in the
permit both say “permittee” instead of
“owner and operator,” the commenter
asserts that nobody will be subject to the
provisions in these conditions if the
Title V permit were to expire. This is
incorrect, and nothing in the State’s SIP
submittal or any other information
before the EPA suggests that this is how
these terms are to be interpreted. The
terms “‘permittee’” and “owner” are both
used in the permit. Domtar is
recognized as both the owner of the
Ashdown mill who operates the boilers
and the permittee of the Title V permit
containing the revised conditions
implementing the BART alternative.
“The BART Alternative specific
conditions” portion of the plantwide
conditions section of the permit clarifies
that the permittee is the one who is
subject to these conditions.

In addition, these requirements would
not cease to apply if Domtar were for
any reason to cease to be the permittee.
Although “permittee” is being used in
the wording of the permit conditions,
these conditions are being approved
into the State’s SIP and are state- and
federally-enforceable by virtue of being
in the SIP. As the State’s SIP submittal
explains,?8 “For compliance with the
CAA Regional Haze Program’s
requirements for the first planning
period, the No. 1 and 2 Power Boilers
are subject-to-BART alternative
measures consistent with 40 CFR
51.308. The terms and conditions of the
BART alternative measures are to be
submitted to EPA for approval as part of
the Arkansas SIP. Upon initial EPA
approval of the permit into the SIP, the
permittee shall continue to be subject to
the conditions as approved into the SIP

98 See DEQ Air permit #0287—-A0P-R22 (page
203), the “Regional Haze Program (BART
Alternative) Specific Conditions” portion of the
Plantwide Conditions section of the permit, Section
VI, Plantwide Conditions #32 to #43.
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even if the conditions are revised as part
of a permit amendment until such time
as the EPA approves any revised
conditions into the SIP. The permittee
shall remain subject to both the initial
SIP-approved conditions and the
revised conditions, until EPA approves
the revised conditions” (emphasis
added). Because of this, should the Title
V permit expire, be modified, or
transferred, any person who owns or
operates this facility, including the
current permittee, will still be subject to
these conditions as a result of their
being incorporated into the federally
enforceable SIP. We note in addition
that permits are transferable due to
changes in ownership of a source, given
proper notification to the director
including required disclosures.?9 In
terms of expiration, the Arkansas
program is based on a one permit
system meaning that a source contains

a single document that contains both the
Title I New Source Review (NSR) and
Title V permit conditions/requirements.
The conditions of the NSR permit do
not ever expire. Title V permits do have
a permit expiration date, but the
expiration of the Title V permit does not
impact the “status” of NSR permit
requirements.100 These requirements
live on unless modified/removed via an
NSR permit action. Because NSR permit
changes are automatically updated in
the Title V permit there isn’t any impact
on operational status if the NSR permit
was modified.

Therefore, the provisions in
conditions 32 and 33 and in other
provisions addressing ownership will
continue to be enforceable
requirements, regardless of who owns or
operates this facility, and DEQ and EPA
will continue to be able to enforce these
measures. We, therefore, disagree that
these conditions need to place
requirements on the “owners and
operators” rather than the “permittee”
to be permanently enforceable.

Comment B.6: The SIP lacks
enforceable provisions regarding
permanent retirement. The SIP provides
an option for permanent retirement of
Power Boiler No. 1, but permit
condition 34 lacks enforceable language.
This permit condition and EPA’s
proposal lack the details necessary for
enforcement. For example, it fails to

99 See the criteria for change of ownership
addressed in APCEC Reg.19.407(B).

100 To avoid expiration, sources apply for a
renewal of the Title V permit at least six months
prior to expiration in order to operate under a
permit shield (in cases where a renewed permit is
not issued prior to expiration). If a case exists where
a source does not meet this six-month timeline, the
Title V permit would expire according to the
expiration date and the source could no longer
operate.

explain what a “disconnection notice”
is and what information is contained in
the notice. Therefore, the public is
unable to assess whether a
“disconnection notice” is a permanent
action that satisfies the BART
requirements. EPA is prohibited from
approving this additional BART
alternative since the condition contains
vague and unenforceable language.
Response: We disagree with the
commenter that the SIP lacks
enforceable provisions in condition 34
regarding permanent retirement. The
term “disconnection notice” is self-
defining in that it simply describes DEQ
receiving communication in the form of
a notice after Power Boiler No. 1 has
already been taken out of service and is
permanently retired. ‘“Permanently
retired” self-evidently means that once
the power boiler is taken out of service
it will never operate again. Indeed, this
has already occurred. As indicated in a
November 18, 2020, letter 101 to DEQ
from Domtar, the No. 1 Power Boiler
was placed in standby mode and
stopped operating in April 2016. That
letter also documented that the unit was
disconnected and permanently retired
on August 6, 2018, with the removal of
a section of boiler feedwater piping that
prevents the boiler from producing
steam. In addition, finalization of the
permit amendment 0287-A0OP-R23
removed authority for Domtar to operate
No. 1 Power Boiler. As stated in an
April 15, 2020, permit revision,102 “By
request of the facility, this source has
been retired and removed from the
permit as a source in permit revision
#23. The specific conditions have been
marked, by request of the facility, as
reserved in order to not change the
numbering of the subsequent
conditions. SN-03 is subject to the
Regional Haze Program, specifically the
BART Alternative. These conditions can
be found starting with Plantwide
Condition 32.” Because Domtar has
requested that Power Boiler No. 1 be
retired and removed as a source from
the permit, the source specific permit
provisions have been removed from the
permit for Power Boiler No. 1 and they
are not authorized to operate the unit.
Power Boiler No. 1 is in compliance
with the BART alternative limits by
virtue of being permanently retired and
therefore not emitting any of the
relevant visibility pollutants. The
numerical emission limits will apply,
even though the unit has been taken out

101 See November 18, 2020 Disconnection Notice
from Domtar for Power Boiler No. 1 (SN-03) in the
docket of this action.

102 See DEQ Air Permit No. 0287-A0P-R23
included in the docket of this action.

of service. DEQ has State authority
established in its SIP, including APCEC
Rule Chapter 7, for any other reporting
requirements including documenting
source retirement of this unit.103 For
this reason, this condition does not lack
enforceable provisions for retirement.

Comment B.7: The SIP neither
specifies a compliance date nor requires
compliance at all times. BART must
reflect the best system of continuous
emission reduction and the BART limits
must apply at all times. EPA must
clarify that the permit conditions
proposed for approval in the SIP apply
at all times. Furthermore, permit
conditions 38 and 41 cross reference test
methods found in other regulations that
are inconsistent with the BART
requirements since they do not require
compliance at all times and exempt
emissions during certain activities.
These regulations and associated test
methods are inconsistent with BART in
that they do not require compliance at
all times and exempt emissions during
certain activities.

Response: We disagree with the
commenter that the permit conditions
do not apply at all times. There is no
language in the proposed limits to
suggest that they do not apply at all
times. Conditions 32 and 37, which
describe the emission rates for the
power boilers, both say, “The permittee
shall not exceed the emission rates set
forth in the following table. The limits
are based on a 30-day boiler operating
day rolling average. 30 boiler operating
day rolling average is defined as the
arithmetic average of 30 consecutive
daily values in which there is any hour
of operation, and where each daily
value is generated by summing the
pounds of pollutant for that day and
dividing the total by the sum of the
hours the boiler was operating that day.
A day is from 6 a.m. one calendar day
to 6 a.m. the following calendar day.
[Reg.19.304, 40 CFR 51.308(e)(2), and 40
CFR 52.173].” The language for permit
conditions 38 and 41 describes ongoing
compliance action into the future and
does not indicate that the emission
limits would cease or not apply
continuously. Therefore, the BART
alternative limits that we proposed to
approve do indeed apply at all times.

The commenter argues that certain
permit conditions cross-reference test
methods in other regulations (i.e., the
NESHAP, MACT and NSPS), which
they allege are inconsistent with BART
requirements since they do not require
compliance at all times and exempt
emissions during certain activities. The

103 See 52.170(c) (table) for EPA-approved
regulations in the Arkansas SIP.
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commenter specifically identifies this
flaw in condition 38 pertaining to 40
CFR 60 and condition 41 pertaining to
40 CFR 63 subpart DDDDD. Programs
like the NESHAP, MACT, and NSPS
have different requirements, such as
performance testing that is carried out
over certain time frames that
demonstrates compliance for particular
pollutants. While those types of
emission tests may have been designed
to serve a different regulatory purpose,
they are not in conflict with the BART
requirements; nor do they override the
BART alternative emission limits
express set forth in the permit. There is
no legal or regulatory barrier to
incorporating performance testing
requirements found in other regulatory
programs as a means of implementing
and ensuring compliance with a BART
alternative. The commenter fails to
demonstrate with reasonable specificity
how the use of testing requirements that
are intended to meet other criteria are in
conflict or fail to meet the BART
alternative requirements.

Further, the State made clear which
test methods from those regulations are
required for demonstrating compliance
with these conditions. With respect to
condition 38’s reference to 40 CFR 60,
the requirement to use CEMS to
demonstrate compliance for SO, and
NOx is clear, unambiguous, and
continuous. The State is being all-
inclusive when referring to Part 60 to
include all of the general provisions in
Subpart A related to CEMS such as 40
CFR 60.8 for performance tests, 40 CFR
60.13 pertaining to monitoring
requirements, and Appendix B to Part
60 that includes performance
specifications. In addition, these permit
conditions also implement APCEC Rule
19.703—Continuous Emission
Monitoring, which is already part of the
approved SIP, and applies to this
source. Appendix B sections II through
IV of the permit lay out specific
guidelines for CEMS operating
conditions. With respect to condition
41’s reference to 40 CFR 63 subpart
DDDDD, condition 41 clearly explains
that the applicable PM;o compliance
demonstration requirements from 40
CFR part 63 subpart DDDDD shall be
utilized. These requirements, which are
at 40 CFR 63.7505-63.7541, do not
cease and are ongoing. In response to
comment B.8 in section III of this final
action, we address the alternative option
provided in the permit for monitoring
emissions from Power Boiler #2 when
that unit is combusting natural gas.
Either method, however, provides for
demonstration of continuous
compliance with the BART alternative

emission limits for PM,o. For these
reasons, the test methods in conditions
38 and 41 are sufficient to provide
continuous compliance and are not in
conflict with the BART requirements.

The commenter particularly notes that
because the permit conditions do not
reference specific sections in these
regulations, it is unclear whether the
startup, shutdown, and malfunction
emissions are included or exempt from
monitoring. The commenter does not
establish with reasonable specificity
which of the performance testing or
monitoring requirements from part 60 or
part 63 would be affected here by
provisions in those parts relating to
“startup, shutdown, and malfunction.”
Also, Table 10 to subpart DDDDD of Part
63 shows that SSM plan requirements
and actions taken to minimize
emissions during startup, shutdown, or
malfunction are not required for subpart
DDDDD.

The commenter lastly mentions that
the State’s SIP fails to include the
schedule and timetable for compliance.
We address comments regarding the
schedule and timetable for compliance
in response to comment C.1 in section
III.C of this final action. These new
BART alternative limits became
enforceable by the State immediately
upon issuance of a minor modification
letter sent by the State to Domtar on
February 28, 2019. The two Domtar
power boilers have already been
operating at emission levels below the
proposed BART alternative emission
limits since December 2016, three years
before the limits became enforceable,
continuing to do so through February
2019 and up to the present. The BART
alternative limits and all associated
permit conditions will become federally
enforceable upon the effective date of
this final action approving the SIP.

Comment B.8: The PM test method
for Power Boiler No. 2 permit is
inappropriately conditioned on
applicability under another regulation.
The BART emission limits must have
test methods that apply at all times.
Permit condition 41 lacks enforceability
in this regard. This permit condition is
conditioned on when a National
Emission Standards for Hazardous Air
Pollutants (NESHAP) rule applies to this
boiler. In other words, ‘“while” the
boiler “is subject to” the NESHAP, the
requirements of the NESHAP rule are
used to demonstrate compliance. In the
event this boiler is no longer subject to
the NESHAP, there would no longer be
compliance demonstration requirements
for the BART emission limits. This
provision lacks specificity regarding the
specific test methods in 40 CFR part 63
subpart DDDDD that apply and fails to

identify what entity is required to meet
these requirements.

Response: We disagree with the
commenter that the PM,, test method
for Power Boiler No. 2 permit is
inappropriately conditioned on
applicability under another regulation.
The commenter suggests that the word
“while” in condition 41 is being used to
allow avoidance of the BART alternative
emission limit for PM;q. As we
explained in our proposed action,104
“Since Power Boiler No. 2 is subject to
40 CFR part 63 subpart [DDDDD], the
applicable PM;o compliance
demonstration requirements under the
Boiler MACT shall be utilized to
demonstrate compliance for PM;q
emissions (condition 41). If Power
Boiler No. 2 switches to natural gas
combustion, the applicable natural gas
AP-42 emission factors of 0.6 1b SO/
MMsct, 280 1Ib NOx/MMscf, and 7.6 1b
PM,o/MMscf in conjunction with
natural gas fuel usage records (condition
40) shall be used to demonstrate
compliance with the BART emission
limits.” 105 Therefore, “while” is used to
draw a contrasting relationship between
MACT, subpart DDDDD, and switching
to natural gas combustion. If Power
Boiler No. 2 switches to natural gas, fuel
usage records will then apply for
compliance demonstration. If the boiler
does not burn natural gas only, then
Power Boiler No. 2 is subject to 40 CFR
63 subpart DDDDD as an ongoing
requirement for PM,, and that
requirement would not cease at any
time.

The commenter also claims that
permit condition 41 fails to identify
which specific test methods found in 40
CFR 63 subpart DDDDD would apply.
We disagree with this statement.
Although the revised permit condition
41 does not spell out specific test
methods, that does not mean it is not
clear which test methods apply. In
regard to 40 CFR 63 DDDDD, boiler
MACT test methods are quite detailed
and specific and are based on the
source-specific unit type and pollutant
emissions to be tested. It is clear from
the pollutant, fuel type, and the nature
of the emission unit here which of the
tests would apply under DDDDD.
Therefore, there is sufficient
information to determine compliance.
Table 10 to subpart DDDDD of Part 63
shows the applicable general provisions
and includes performance testing
requirements in 40 CFR 63.7.

104 See 85 FR 14847, 14862.

105 See AP 42, Fifth Edition Compilation of Air
Pollutant Emissions Factors, Volume 1: Stationary
Point and Area Sources, section 1.4, Tables 1.4—1
and 2 pertaining to natural gas combustion.
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Continuous compliance is demonstrated
for PMo under MACT, subpart DDDDD
by maintaining the appropriate
operating limit, depending on the
control technology used (see Table 4 of
subpart DDDDD). In this case, Power
Boiler No. 2 uses venturi scrubbers so a
site-specific minimum scrubber
pressure drop and minimum flow rate
operating limit according to 40 CFR
63.7530 would be used as the operating
parameters. If no control device is used
to demonstrate compliance with the
PM limit, the facility must monitor
operating load (see item 8 of Table 4 and
item 10 of Table 8) based on the
operating limit set during the most
recent PM; performance test (item 8 of
Table 4 of subpart DDDDD), or by
maintaining fuel records (40 CFR
63.7555(d)(1)) which is what will occur
if Power Boiler No. 2 burns natural gas,
as previously stated. Using the most
conservative PM;o AP—42 factor (highest
factor) for boiler combustion indicates
that the BART alternative emission
limits will be met even when firing
natural gas at full capacity.

Finally, the commenter mentions that
this provision fails to identify what
entity is required to meet these
requirements (i.e., the owner or
operator). The has been addressed
previously in our response to comment
B.5.

Comment B.9: The permit conditions
appear to preclude the use of any
credible evidence. EPA’s proposal fails
to explain whether the test procedures
in the permit conditions are the “only”
evidence that may be used to
demonstrate compliance. EPA must
disapprove the State’s SIP submittal if
approving these permit conditions were
to preclude the use of any credible
evidence.

Response: We disagree with the
commenter that the permit conditions in
any way preclude or appear to preclude
the use of any credible evidence. The
commenter does not identify anything
in the permit or the Arkansas SIP that
would preclude the use of other credible
evidence. Both the SIP and the permit
make clear that credible evidence can be
used to determine compliance.

First, the SIP includes APCEC
Regulation 19.701—Purpose, which
states, “The purpose of this chapter is
to generally define the powers of the
Department in requiring sampling,
monitoring, and reporting requirements
at stationary sources. The Department
shall enforce all properly incorporated
and delegated federal testing
requirements at a minimum. Any
credible evidence based on sampling,
monitoring, and reporting may be used
to determine violations of applicable

emission limitations” Similarly, general
provision #27 of the Domtar permit
provides that, “Any credible evidence
based on sampling, monitoring, and
reporting may be used to determine
violations of applicable emission
limitations. [Reg.18.1001, Reg.19.701,
Ark. Code Ann. § 8—4—203 as referenced
by Ark. Code Ann. §§ 8-4—304 and 8-
4-311, and 40 CFR 52 Subpart E]”
Lastly, the Credible Evidence Revisions
rule revised 40 CFR parts 51, 52, 60, and
61 to permit the use of any credible
evidence (i.e., both reference test data
and comparable non-reference test data)
to prove or disprove CAA violations in
enforcement actions. In this regard, the
preamble to the rule states: “These
revisions make clear that enforcement
authorities can prosecute actions based
exclusively on any credible evidence,
without the need to rely on any data
from a particular reference test.”” 106
Therefore, although the permit does not
specifically identify all types of
evidence that may be used to determine
compliance or non-compliance, neither
the permit conditions nor the SIP
preclude the use of any credible
evidence. Furthermore, any attempt to
specifically enumerate the types of
evidence that may be used to determine
compliance would undermine the
purpose of the Credible Evidence
Revisions rule. Thus, the requirement in
subpart K, 40 CFR 51.212(c), is met.

Comment B.10: The proposal lacks an
analysis and determination as to
whether the monitoring requirements
are met. Section 110(a)(2)(F)(i) covers
monitoring emissions by owners and
operators from stationary sources, and
40 CFR 51.214 contains explicit
monitoring requirements. EPA’s
proposal fails to explain whether the
permit conditions proposed for
approving into the SIP meet these
requirements.

Response: We disagree with the
commenter’s assertion that the proposal
lacks an analysis and determination as
to whether the permit conditions meet
the monitoring requirements in CAA
section 110(a)(2)(F)(i) and 40 CFR
51.214. The Arkansas Regional Haze
Phase III SIP revision meets the
applicable monitoring requirements
under 40 CFR 51.214. In addition, it
meets the applicable requirements
found in 40 CFR 51.308(e)(2)(iii), which
discusses rules for accounting and
monitoring emissions, and procedures
for enforcement of BART alternatives.
This is established through our analysis
of the monitoring regime discussed
above in response to comments 2.B.3,

106 Credible Evidence Revisions, 62 FR 8314,
8316 (February 24, 1997).

2.B.4, and 2.B.7. Commenter does not
provide any further information with
reasonable specificity as to how the
applicable monitoring requirements in
subparts K or P fail to be met. As
discussed previously, the Arkansas SIP
includes procedures in APCEC
Regulation 19.703,1°7 including detailed
information regarding CEMS, which
DEQ has authority to administer. These
procedures are already part of the
State’s plan requiring monitoring of this
source’s emissions. Because these
monitoring provisions have already
been adopted into the Arkansas SIP, the
permit conditions pertaining to the
BART alternative conditions will be
administered under these existing
approved provisions for monitoring.
This is sufficient to meet the monitoring
requirements in 40 CFR 51.214 and 40
CFR 51.308(e)(2)(iii). Therefore, the
applicable monitoring requirements for
this SIP revision are being met.108

C. Requirements for Emissions
Reductions To Occur During the First
Implementation Period and a
Compliance Schedule

Comment C.1: The SIP fails to
demonstrate that emission reductions
occurred during the first planning
period by December 31, 2018 pursuant
to 40 CFR 51.308(e)(2)(iii). EPA’s
proposal describes the emission
reductions, but fails to explain whether
the SIP contains the provisions
necessary to satisfy regulatory

107 APCEC Rule 19.703 includes detailed
information regarding Continuous Emissions
Monitoring. Any stationary source subject to this
regulation shall, as required by federal law and
upon request of the Department: (A) Install,
calibrate, operate, and maintain equipment to
continuously monitor or determine federally
regulated air pollutant emissions in accordance
with applicable performance specifications in 40
CFR part 60 Appendix B as of the effective date of
the federal final rule published by EPA in the
Federal Register on February 27, 2014 (79 FR
11271), and quality assurance procedures in 40 CFR
part 60 Appendix F as of the effective date of the
federal final rule published by EPA in the Federal
Register on February 27, 2014 (79 FR 11274), and
other methods and conditions that the Department,
with the concurrence of the EPA, shall prescribe.
Any source listed in a category in 40 CFR part 51
Appendix P as of the effective date of the federal
final rule published by EPA in the Federal Register
on November 7, 1986 (51 FR 40675), or in 40 CFR
part 60 as of August 30, 1992, shall adhere to all
continuous emissions monitoring or alternative
continuous emission monitoring requirements
stated therein, if applicable. (B) Report the data
collected by the monitoring equipment to the
Department at such intervals and on such forms as
the Department shall prescribe, in accordance with
40 CFR part 51, Appendix P, Section 4.0 (Minimum
Data Requirements) as of the effective date of the
federal final rule published by EPA in the Federal
Register on November 7, 1986 (51 FR 40675), and
any other applicable reporting requirements
promulgated by the EPA.

108 See 52.170(c) (table) for EPA-approved
regulations in the Arkansas SIP.
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requirements. For example, there are no
compliance dates in the SIP that shows
the emission limitations were
enforceable in the first planning period.
Furthermore, there is nothing in the SIP
that demonstrates the monitoring,
recordkeeping, and reporting
requirements applied during the first
planning period. Therefore, EPA lacks a
basis to approve the SIP as meeting the
element of the rule that the emission
reductions occurred within the first
planning period. Related to this issue,
EPA’s proposal suggests that the SIP
included compliance schedules for
Domtar, but the SIP fails to include any
compliance schedules.

Response: We disagree with the
commenter that the SIP fails to
demonstrate that the required emission
reductions occurred during the first
planning period or that the SIP
otherwise fails to meet the requirements
of 40 CFR 51.308(e)(2)(iii). In our
proposed approval, we explained that
even though the BART alternative
emission limits became enforceable by
the State upon issuance of a minor
modification letter sent by the State to
Domtar on February 28, 2019,199 Domtar
provided documentation demonstrating
that Power Boilers No. 1 and 2 have
been operating at emission levels below
the BART alternative emission limits
since December 2016. This shows that
although the limits became enforceable
shortly after the 2008 to 2018 planning
period ended, Domtar had been in
compliance with those limits for three
years prior to the first planning period
ending. Domtar’s emission levels
remained below the BART alternative
levels up to the point at which the
State’s BART alternative emission limits
and associated requirements became
enforceable in February 2019. This is
sufficient for the SIP submittal to meet
the requirement of 40 CFR
51.308(e)(2)(iii).

The commenter argues that there is
nothing in the SIP that demonstrates the
monitoring, recordkeeping, and
reporting requirements applied to the
source during the first planning period.
First, 40 CFR 51.308(e)(2)(iii) does not
impose this requirement and neither
does any other provision of the BART
alternative regulations. Rather, in order
to demonstrate that BART alternative
emission limits are being achieved by
the end of the first planning period, “the
State must provide a detailed
description of the emissions trading
program or other alternative measure,

109 See Minor Modification Letter entitled,
“Application for Minor Modification Determination
of Qualifying Minor Modification,” included with
the SIP revision and in the docket for this action.

including schedules for
implementation, the emission
reductions required by the program, all
necessary administrative and technical
procedures for implementing the
program, rules for accounting and
monitoring emissions, and procedures
for enforcement.” 110 EPA does not
interpret this language as requiring that
the monitoring, recordkeeping, and
reporting requirements associated with
a BART alternative must be in place and
be state- or federally-enforceable before
the end of the first planning period. The
SIP must include such requirements,
but with respect to demonstrating when
they are applied to the source, it is
reasonable that such requirements
accompany the BART alternative. As
discussed in the paragraph above, the
reductions secured under the BART
alternative have been documented to
occur before the end of the first
planning period, and the documentation
further demonstrates that the requisite
emission levels were maintained up
until the point that the State imposed
the enforceable BART-alternative
emission limits and associated
monitoring, recordkeeping, and
reporting requirements on the source.
This is sufficient to satisfy 40 CFR
51.308(e)(2)(iii).

In particular, the compliance
documentation included a letter dated
December 20, 2018, submitted to DEQ
by Domtar,1? providing emissions data
for Power Boilers No. 1 and 2 from
December 2016 to November 2018. The
letter noted that because Power Boiler
No. 1 has been in standby mode, it has
emitted zero emissions since early 2016.
The letter also provided CEMS daily
average and thirty-day rolling average
emissions data for SO, and NOx for
Power Boiler No. 2 from December 1,
2016 through November 30, 2018. Based
on that CEMS data, the highest thirty-
day rolling averages for Power Boiler
No. 2 were found to be 294 pph SO, and
179 pph NOx, which are below the
BART alternative emission limits of 435
pph SO: and 293 pph NOx. The
December 20, 2018 letter explained that
compliance with the PM;o BART
alternative limit for Power Boiler No. 2
is demonstrated via compliance with
the Boiler MACT. Based on previous
compliance stack testing results
conducted by Domtar in January 2016,
PM,o emissions for Power Boiler No. 2
are equal to 34 pph PM,o, which is
below the BART alternative PM,,

110 Sge 40 CFR 51.308(e)(2)(iii).

111 See letter from Domtar to DEQ entitled,
“Demonstration of Compliance with Proposed
BART Alternative,” included with the SIP revision
documenting compliance with the Phase III SIP
emission limits.

emission limit of 81.6 pph PM,.112 This
demonstrates that Power Boilers No. 1
and No. 2 at the Ashdown Mill satisfy
the timing requirements of 40 CFR
51.308(e)(2)(iii) and shows that the
necessary emission reductions
associated with the BART alternative
occurred during the first long-term
strategg period for regional haze.

In addition to being in compliance
before the first implementation period
ended, Domtar submitted additional
letters to DEQ showing continued
compliance for both power boilers. The
letters contained CEMS emission data
from January 2018 to April 2019.113
This CEMS data demonstrated
continued compliance for Power Boiler
No. 2 by showing emission levels below
the BART alternative emission limits
beyond 2018. Domtar noted that Power
Boiler No. 1 continued to be in standby
mode and that its emissions have been
zero since early 2016.The Domtar letters
also noted that the CEMS daily average
and thirty-day rolling average emissions
for SO, and NOx were below the BART
alternative limits for each month from
January 2018 to April 2019.
Additionally, based on the previous
January 2016 Boiler MACT stack testing
results, actual PM, o emissions from
Power Boiler No. 2 were conservatively
estimated to be 48 pph PM,o, which is
below the BART alternative emission
limit of 81.6 pph PM,, for Power Boiler
No. 2.

The commenter argues that there are
no compliance dates in the SIP that
show that the emission limitations were
enforceable in the first planning period.
This is not required by EPA’s
regulations, as explained above. In
addition, there is no schedule for future
compliance because the source is
already complying with the emission
limits which are already in place and
enforceable through the State permit.
Upon the effective date of this final
action the emission limits (and
associated requirements) will be
federally enforceable. These provisions
have never been administratively or
judicially stayed, are currently in effect,
and will remain in effect; the source has
been compliant with those
requirements. We note with respect to
the SO, and NOx BART limits

112 See information provided in letters dated
December 20, 2018, and January 19, 2017,
submitted by Domtar to DEQ. These letters can be
found in the “Documentation of Compliance with
Phase III SIP Emission Limits” section of the
Arkansas Regional Haze Phase III SIP revision.

113 See letters from Domtar to DEQ dated
February 21, 2019; March 15, 2019; April 16, 2019;
and May 16, 2019. These letters can be found in the
“Documentation of Compliance with Phase III SIP
Emission Limits” section of the Arkansas Regional
Haze Phase III SIP revision.
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promulgated by the FIP, which is now
being withdrawn in this action, the
compliance schedule did not require
that these limits be in effect until
October 27, 2021. Domtar has been in
compliance with those schedules for
both boilers for the past three years.

For these reasons, the State’s BART
alternative SIP revision for Domtar
Ashdown Mill meets the provisions of
40 CFR 51.308(e)(2)(iii): It documents
that the required reductions took place
during the period of the first long-term
strategy (i.e. before the end of 2018) and
those reductions continued up until the
point the enforceable BART alternative
emission limits took effect at the state
level. The BART alternative limits are
now in effect, satisfying the
implementation-schedule requirement
of (e)(2)(iii), and the SIP establishes
relevant monitoring, recordkeeping, and
reporting requirements, as set forth in
plantwide permit conditions 32 to 43
and the associated provisions of the
State’s SIP-approved monitoring and
compliance regulations found at APCEC
Rule 19, Chapter 7.114

D. The CAA 110(1) Anti-Backsliding
Provision

Comment D.1: The proposed rule
violates the Clean Air Act’s “anti-
backsliding” requirement at 42 U.S.C.
7410(1l) because compared to the
existing federal plan, the State’s plan
would result in greater air pollution.
EPA’s proposal explains that “[b]ased
on an assessment of current air quality
in the areas most affected by this SIP
revision, we are concluding that the less
stringent SO, emission limits in the
Phase III SIP will not interfere with
attainment of the NAAQS.” EPA’s
proposal fails to explain and provide
information regarding what areas it
assessed and the basis for its
assessment. Moreover, EPA’s analysis
only considers regional haze and the
NAAQS, and not other CAA
requirements such as PSD increments.
Moreover, the increase in SO, emissions
under the SIP relative to the FIP violates
the Clean Air Act’s section 110(1) anti-
backsliding provision, which provides
that “[t]he Administrator shall not
approve a revision of a plan if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress . . . or any other applicable
requirement of this chapter.” Section
110(1) prohibits plan revisions that
would interfere with any applicable
requirement, including a BART
determination. When determining

114 See 52.170(c) (table) for EPA-approved
regulations in the Arkansas SIP.

whether a plan revision interferes with
NAAQS attainment, EPA has
interpreted section 110(1) as preventing
plan revisions that would increase
overall air pollution or worsen air
quality. In Kentucky Resources Council,
Inc. v. EPA, 467 F.3d 986 (6th Cir.
2006), EPA interpreted section 110(1) as
allowing the agency to approve a plan
revision that weakened some existing
control measures while strengthening
others, but only “[a]s long as actual
emissions in the air are not increased.”
The Eleventh Circuit and the Seventh
Circuit have upheld EPA’s section 110(1)
interpretation as prohibiting plan
revisions that would increase emissions
or worsen air quality.115 In a discussion
regarding a challenge to the Nevada
regional haze plan, the Ninth Circuit
also suggested that a haze plan that
“weakens or removes any pollution
controls” would violate section
110(1).116 Emissions under the Domtar
BART alternative would increase, which
is plainly at odds with CAA anti-
backsliding requirements and the
interpretation of these provisions in
various circuit courts.

Response: We disagree with the
commenter that “the proposed rule
violates the CAA’s anti-backsliding
requirement due to an increase in SO,
emissions under the SIP relative to the
FIP.” For the reasons explained below,
EPA concludes that CAA section 110(1)
does not prohibit approval of this SIP.

Under CAA Section 110(1), the EPA
cannot approve a plan revision “if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress, or any other applicable
requirement of this chapter.” 117 Section
110(1) applies to all requirements of the
CAA, and it applies to all areas of the
country, whether attainment,
nonattainment, unclassifiable, or
maintenance for one or more of the six
criteria pollutants. The EPA interprets
section 110(1) as applying to all NAAQS
that are in effect, including those for

115 Indiana v. EPA, 796 F.3d 803 (7th Cir. 2015);
Alabama Envtl. Council v. EPA, 711 F.3d 1277
(11th Cir. 2013).

116 WildEarth Guardians v. EPA, 759 F.3d 1064
(9th Cir. 2014).

117 Note that ‘‘reasonable further progress” as
used in CAA section 110(l) is a reference to that
term as defined in section 301(a) (i.e., 42 U.S.C.
7501(a)), and as such means reductions required to
attain the NAAQS set for criteria pollutants under
section 109. This term as used in section 110(1) (and
defined in section 301(a)) is not synonymous with
“reasonable progress” as that term is used in the
regional haze program. Instead, section 110(1)
provides that the EPA cannot approve plan
revisions that interfere with regional haze
requirements (including reasonable progress
requirements) insofar as they are “other applicable
requirements” of the CAA.

which SIP submissions have not been
made. A section 110(l) demonstration
should address all pollutants whose
emissions and/or ambient
concentrations may change as a result of
a plan revision, even if the SIP
provision was originally adopted only to
address one particular NAAQS. In
general, the level of rigor needed for any
CAA section 110(1) demonstration will
vary depending on the nature of the
revision. Where available attainment
demonstration or maintenance plans
indicate that any change in emissions
will not interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
applicable CAA requirement, EPA may
rely on such plans to demonstrate that
section 110(1) does not prohibit
approval of the plan.

A state, instead of submitting an air
quality analysis showing that the
revision will not interfere with any
applicable requirement, may substitute
equivalent emissions reductions to
compensate for any change to a plan to
ensure actual emissions to the air are
not increased and thus preserve status
quo air quality. Equivalent emissions
reductions are reductions that are equal
to or greater than those reductions
achieved by the control measure
approved into the plan. To show that
compensating emissions reductions are
equivalent, adequate justification must
be provided. The compensating,
equivalent reductions should represent
actual emissions reductions achieved in
a contemporaneous time frame to the
change of the existing control measure
in order to preserve the status quo air
quality. In addition to being
contemporaneous, the equivalent
emissions reductions should also be
permanent, enforceable, quantifiable,
and surplus. A showing that the
substitute measures preserve status quo
air quality is generally sufficient to
demonstrate noninterference through
this alternative approach.

As an initial matter, the commenter
misstates the EPA’s interpretation of
CAA section 110(1). Neither EPA nor
any court has concluded, as the
commenter asserts, that plan revisions
are permissible only if emissions to the
air are not increased. The case cited by
the commenter, Kentucky Resources
Council, Inc. v. EPA, 467 F.3d 986 (6th
Cir. 2006), involved a situation in which
the state had opted to substitute
equivalent emission reductions to
compensate for emission changes
associated with the plan revision, and
the EPA concluded that the offsetting
emission reductions were adequate to
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maintain the status quo air quality.118
Because no attainment demonstrations
were available to guide an analysis of
whether the revision would interfere
with attainment of the NAAQS, the EPA
had relied on its conclusion that status
quo air quality would be maintained
instead of conducting an air quality
analysis evaluating the impact on
attainment and maintenance of the
NAAQS. The court upheld, as a
reasonable reading of the statute entitled
to deference, the EPA’s conclusion that
approval of the SIP revision was
permissible in those circumstances.119
The court held that the use of substitute
measures was permissible, not that such
measures were required in every
circumstance.120

The Seventh Circuit decision
mentioned by commenter—Indiana v.
EPA, 796 F.3d 803 (7th Cir. 2015)—does
not support commenter’s argument.
This case emphasizes that the EPA is
required to determine whether the
revision would, going forward, interfere
with attainment. In Indiana, the court
rejected arguments that the revised
program could not be approved because
it had led to a past O3 NAAQS
exceedance.?21 The court also agreed
that it was permissible for EPA to rely
on the fact that the state demonstrated
that substitute measures more than
offset any increase associated with the
plan revision. In the context of
reviewing whether the substitute
measures were sufficient, the court
explained that “EPA can approve a SIP
revision unless the agency finds it will
make the air quality worse.” 122 In doing
so, however, the court did not hold that
substitute measures are always required
to demonstrate noninterference under
CAA section 110(1) or that section 110(1)
prohibits approval of any SIP revision
which leads to an increase in
emissions.123

The Ninth Circuit decision
commenters cite—WildEarth Guardians
v. EPA, 759 F.3d 1064 (9th Cir. 2014)—
also does not establish that EPA is
prohibited from approving this SIP. In
WildEarth Guardians, the Ninth Circuit

118 See Kentucky Resources, 467 F.3d at 996
(evaluating the EPA’s conclusion that the
reductions were adequate to maintain status quo air
quality).

119 See id. at 995.

120]p that same case, the court emphasized that
“it seems fairly clear that Congress did not intend
that the EPA reject each and every SIP revision that
presents some remote possibility for interference.
Thus, where the EPA does not find that a SIP
revision would interfere with attainment, approval
of the revision does no violence to the statute.”
Kentucky Resources, 467 F.3d at 994.

121 Id‘

122]d.

123[d.

rejected a challenge to an EPA action
approving a haze plan and concluded
that WildEarth had identified ‘“nothing
in the SIP that weakens or removes any
pollution controls. And even if the SIP
merely maintained the status quo, that
would not interfere with the attainment
or maintenance of the NAAQS.” For
that reason, the court concluded that
WildEarth had failed to show that EPA’s
approval of the SIP contravened CAA
section 110(1).124 In brief, the court
explained that a plan approval that does
not weaken or remove pollution
controls would not violate section
110(1). The court did not, however,
suggest that any plan that weakens or
removes pollution controls would
necessarily violate CAA section 110(1).
Several courts have deferred to EPA’s
interpretation of the phrase “would
interfere” in CAA Section 110(1).125 In
addition, determinations that are
scientific in nature are entitled to the
most deference on review.126 The
county that Domtar is located in (Little
River County) was previously
designated as “Attainment/
Unclassifiable.” for the 2010 SO,
NAAQS.227 In addition, EPA has
evaluated the air quality impact of the
repeal of the FIP requiring BART
controls and the approval of the BART
alternative limits. As mentioned in the
proposed approval, the BART
alternative limits do not reduce SO,
emissions as much as the BART controls
in the FIP; however, all areas in
Arkansas have been and are currently
attaining all of the NAAQS, even though
the SO, BART controls for Domtar have
not been implemented. Those controls
were not obligated to be in place until
October 27, 2021, when the BART
emission limits would have taken effect
under the FIP. Therefore, even though
the BART alternative will not achieve
the same level of emission reductions
for SO, as the BART FIP would have (in
2021), there is no reason to expect that
this will negatively impact current air
quality, which is already sufficient to
attain the SO, NAAQS in Arkansas and
(as discussed further below) any other
areas that could be impacted by SO»
emissions from this source. Further, the
State of Missouri did not rely on
reductions from Domtar for its regional
haze plans, and the EPA is not aware of
(nor has commenter identified) any

124 [d, at 1074.

125 See, e.g., Alabama Envtl. Council v. EPA, 711
F.3d 1277, 1292—-93 (11th Cir. 2013); Galveston—
Houston Ass’n for Smog Prevention v. EPA, 289
Fed. Appx. 745, 754 (5th Cir. 2008); Kentucky
Resources Council, 467 F.3d at 995.

126 See Ass’n of Irritated Residents v. EPA, 423
F.3d 989, 997 (9th Cir. 2005).

12783 FR 1098 (January 9, 2018).

other air quality analyses that rely on
implementation of the BART
requirements for Domtar in the FIP. The
proposed withdrawal of the BART
provisions in the FIP and replacement
with the BART alternative requirements
in the SIP will not cause air quality to
become worse than current air quality or
interfere with existing plans to attain
and maintain the NAAQS.

The more stringent SO, emission
limits for Domtar in the BART FIP did
not go into effect before the SIP BART
alternative replaced them. Given that
current air quality is already sufficient
to attain the SO, NAAQS in Arkansas
and any other areas that could be
impacted by SO, emissions from this
source, there is no evidence that
withdrawal of the SO, limits in the FIP
for Domtar and the approval of the SO,
emission limits in the Arkansas
Regional Haze Phase III SIP revision
will interfere with attainment of the
2010 one-hour SO, NAAQS or the 2006
24-hour or the 2012 annual PM, s
NAAQS (of which SO, is a precursor).
In addition, Domtar provided
documentation demonstrating that
Power Boilers No. 1 and 2 have actually
been operating at emission levels below
the BART alternative emission limits
since December 2016. At this time, all
areas that would be potentially
impacted by the increase in SO»
emissions allowed under the SIP
revision as compared to the FIP are
attaining the 2010 one-hour SO»
NAAQS, the 2006 24-hour PM, s
NAAQS, and the 2012 annual PM, 5
NAAQS without the FIP-required
controls being in operation. Based on
this assessment of current air quality in
the areas most affected by this SIP
revision, we conclude that the less
stringent SO, emission limits in the
Phase IIT SIP will not interfere with
attainment of these NAAQS.

The commenter states that EPA’s
proposal fails to explain and provide
information regarding what areas it
assessed and the basis for its
assessment. With respect to regional
haze requirements, we disagree with the
commenter. We explained in the
proposal that we considered all Class I
areas in Arkansas and also considered
those in Missouri, which is the only
State that was determined to potentially
be impacted by sources from within
Arkansas for the first implementation
period. Missouri is currently not relying
on emission reductions from Domtar in
its regional haze plan.

Further, there are no PM, s or SO,
nonattainment areas in any other state
that could be impacted by the emissions
from Domtar. Regarding PM
nonattainment areas in other states, EPA
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previously approved Arkansas’
interstate transport SIP submittals under
CAA 110(a)(2)(D)(i)(I), which
established that emissions from
Arkansas do not significantly contribute
to nonattainment or interfere with
maintenance of the 2006 24-hour or
2012 annual PM, s NAAQS in any other
state.128 Concerning SO, nonattainment
areas in other states,129 the nearest SO,
nonattainment area to Domtar is within
Titus County, Texas, approximately 100
km away. EPA designated part of Titus
County, around the Monticello Power
Plant, as nonattainment in Round 2 of
the SO, designations process.13° Domtar
is also not near any large SO, sources

in other states. Large SO» sources greater
than 100 tpy SO, in Oklahoma [IP
Vaillant Paper Mill (100 km away) and
Hugo Station (119 km away)] and Texas
[Welsh Power Plant (95 km away])] are
all approximately 100 km away from
Domtar, which is too far for Domtar to
contribute to air quality in those areas.
50 km is the useful distance to which
AERMOD is considered accurate.
Therefore, under the Data Requirements
Rule (DRR), sources beyond 50 km were
determined to not cause concentration
gradient impacts within the area of
analysis. The distance between Domtar
and any of the large SO, sources in
neighboring states makes it unlikely that
SO- emissions from Arkansas interact
with emissions from another state in
such a way as to contribute to existing
nonattainment of the 2010 one-hour SO,
NAAQS. The DRR SO, monitor 131 for
the Welsh Power Plant (the closest large
source to Domtar), showed attainment
and characterized the air quality design
value for 2017 to 2019 as 28 parts per
billion (ppb) SO> which is below the
2010 one-hour SO, NAAQS of 75 ppb
SO.. For these reasons, we conclude
that emissions from Domtar will not
adversely impact air quality in PM, s or

SO; nonattainment areas in any other
state.

The commenter argues that DEQ
addressed the reasonable progress
requirements under 40 CFR 51.308(d)(1)
based on faulty analysis that the BART
alternative for Domtar is approvable. We
addressed objections to the BART
alternative under 40 CFR 51.308(e) in
section III.A of this final action and
explained why the BART alternative
provides greater reasonable progress for
regional haze. We also explained how
the reasonable progress requirements for
regional haze under 40 CFR 51.308(d)(1)
are being met, and found that reasonable
progress was not impacted by the
transition from the BART FIP
requirements to the BART alternative at
Domtar. Therefore, the BART alternative
does not interfere with “reasonable
progress” under the Regional Haze Rule
as an “‘other CAA requirement” that
could be affected under CAA 110(1).

The commenter mentioned that EPA’s
analysis only considers regional haze
and the NAAQS, and not the other CAA
requirements, for example, PSD
increments. The commenter asserts that,
for this reason also, EPA fails to
demonstrate that withdrawing the FIP
and approving the State’s SIP complies
with Section 110(l) of the Act. EPA did
not evaluate PSD increments in the
proposal for two reasons: (1) Both power
boilers were in operation before the
major source baseline trigger dates for
all three pollutants with increments
(SOz, NOX, and PM/PM]()/Psz]; and (2)
both the FIP limits and alternative
BART limits are less than past actual
emissions (both on an annual tons per
year basis and a short-term emission
rate basis), so increment around the
Domtar facility was being expanded, not
consumed. We noted in our proposed
approval that the BART alternative
emission rates were 44 percent lower for
SO, and 51 percent lower for NO,
compared to previously permitted

TABLE 1—ANNUAL EMISSIONS ANALYSIS

emission rates.132 Based on this and the
knowledge that the power boilers
historically have operated greater than
56 percent of their permitted rates on a
short term and annual basis, it can be
concluded that increment was being
expanded by the BART alternative. The
major source baseline trigger date for
PM/PM,¢/PM> 5 and SO, increment was
August 7, 1977. The major source
baseline trigger date for NOx was
February 8, 1988. Both Power Boiler No.
1 and Power Boiler No. 2 are baseline
increment sources since they received
permits and/or were in operation before
the major source baseline date for NOx,
SO, and PM/PM,¢/PM; s increments.
PM/PM]()/PMzAs, SOz, and NOX HH have
annual increment standards; SO- has a
three-hour and a 24-hour increment
standard, and PM/PM,¢/PM, s all have
24-hour Class II increment standards.
The Air Quality Control Region (AQCR)
that Domtar facility is located in is
AQCR 22, and the minor source baseline
date for AQCR 22 was triggered for PM/
PM,0/PM, s and SO, by a PSD permit
modification (Domtar permit 287—AR-3)
on May 31, 1983.133 134 The NOx minor
source baseline date was triggered for
NOx in AQCR 22 by a PSD permit
modification (Domtar permit 946—A) on
August 31, 1989.135

The conversion of Power Boiler No. 1
to burn only natural gas was an
increment expanding change. For the
purpose of overall increment analysis,
we evaluated the emissions of Power
Boiler No. 1 prior to the conversion of
only burning natural gas as these
emissions were part of the pre-BART
baseline. As can be seen in Table 1, the
annual emission limits (tpy) for the
Arkansas BART alternative are less than
the Arkansas baseline actual emissions
fOI‘ 502, NOX, and PM/PM]()/PM2_5.
Therefore, the Arkansas BART
alternative results in annual increment
expansion for all three pollutants.

Emission rates (tpy)

Condition
SOz NOX PM1O
Arkansas Baseline (Actual EMISSIONS) .....coiuiiiiiiiiiiiieiiicite et 3,544 3,216 491
Arkansas BART FIP ...ttt et e et e e e e e e e e e e e abe e e eatee e sneeeeennaeeenns 493 2,420 537
Arkansas BART AREINALIVE ........uuiiiiiieiiieiee ettt e e s et e e e e s s e ee e e eennnne 1,907 2,120 380
BART Alternative Reduction from Baseline (Baseline Minus Alternative) ..........ccccccccevvceeenenenn. 1,637 1,096 111

128 See 78 FR 53269 (August 30, 2013) regarding
the 2006 24-hour PM> s NAAQS and 83 FR 47569
(November 7, 2018) regarding the 2012 annual
PM, s NAAQS.

129 See TSD associated with the Arkansas SO,
transport final action (84 FR 55864) in Docket
number EPA-R06-OAR-2019-0438 titled,
“Technical Support Document Arkansas SIP
Addressing the Interstate Transport of Air Pollution

Requirements of CAA 110(a)(2)(D)(i)(I) for the 2010
Sulfur Dioxide Primary National Ambient Air
Quality Standard March 2019.” (pages 24—25)

130 See 81 FR 89870.

131 Texas installed and began operation of a new,
approved monitor in Titus County on December 7,
2016 to characterize air quality around the Welsh
Power Plant.

132 See proposed approval notice (85 FR 14854).

133 Arkansas AQCR Map (https://
www.adeq.state.ar.us/air/permits/pdfs/aqcr.pdf).

134 Arkansas Minor Source Baseline Dates
(https://www.adeq.state.ar.us/air/permits/pdfs/
minor_source_baseline_dates.pdf).

135 Id.


https://www.adeq.state.ar.us/air/permits/pdfs/minor_source_baseline_dates.pdf
https://www.adeq.state.ar.us/air/permits/pdfs/minor_source_baseline_dates.pdf
https://www.adeq.state.ar.us/air/permits/pdfs/aqcr.pdf
https://www.adeq.state.ar.us/air/permits/pdfs/aqcr.pdf
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As can be seen in Table 2, the short-
term emission limits (pph) for the
Arkansas BART alternative are less than
the previously permitted limits, the
Arkansas baseline (2001-2003 actual
emissions), and the BART FIP baseline

emissions (mixture of 2001-2003 and

2009-2011 actual emissions) for SO,

NOx, and PM/PM,o/PM, s. Therefore,

the Arkansas BART alternative results
in short-term increment expansion for
SO, and PM/PM,¢/PM- s pollutants

(there is no short term increment for
NOx). Therefore, removal of the FIP and
approval of the Arkansas BART
alternative would not interfere with PSD
increments.

TABLE 2—SHORT TERM EMISSIONS ANALYSIS

Emission Rate (pph)
(30 boiler-operating day rolling average)

Condition
SO, NOx PMio

Power Boiler No. 1 (580 MMBTU'hr)

Previously Permitted (Prior to natural gas CONVErsion) ™ .........ccccceveerereeieneeneeneeeeseenenns 1,285 247.5 343

Arkansas SIP BART Baseline (2001-2003) ........ccccceeuee. 4425 179.5 169.5

BART FIP Baseline .......ccccccvveienenieeneneenne 21.0 207.4 30.4

Arkansas BART AREINALIVE ™ ...oouiiiiiiieie e 0.5 191.1 5.2
Power Boiler No. 2 (820 MMBTU/hr)

Previously Permitted .........cccccooviiiiiinnnn, 984 574 82

Arkansas SIP BART Baseline (2001-2003) . 788.2 526.8 81.6

BART FIP Baseline .........ccccovviiiiiinecinceen. 788.2 526.8 81.6

Arkansas BART AREINative ™ .......c.ooiiii s 435 293 81.6
Power Boiler No. 1 & Power Boiler No. 2

Previously Permitted (Prior to Power Boiler No. 1 natural gas conversion) * ..... 2,269 821.5 425

Arkansas SIP BART Baseline (2001-2003) .......cccceceereeeiieeneeeieenreeeesneenne 1,230.7 706.3 251.1

BART FIP Baseline .......cccccvvevenenieneneene 809.2 734.2 112

Arkansas BART AREINALIVE ™ ..o 435.5 484.1 86.8

*Not 30 boiler-operating day rolling average (Prior to Power Boiler No. 1 natural gas conversion). See Permit No. 287-AOP—-R2 (8/16/2001).
DEQ permits for Domtar are available at https.//www.adeq.state.ar.us/home/pdssql/p facil info.aspx?AFINDash=41-00002&AFIN=4100002.
**See Plantwide Condition #32 of DEQ Air Permit No. 0287-AOP—-R22 limits in Table 1 of the proposed approval (85 FR 14854).

As discussed above, EPA’s technical
documentation shows that approval of
the Arkansas SIP submittal is not
prohibited under CAA section 110(1). As
also explained above, CAA section
110(1) does not prohibit states from
submitting a SIP less stringent than a
FIP or replacing a SIP with a less
stringent SIP. Even though the
requirements adopted in the SIP
revision here do not match the
emissions limitations in the FIP, there is
no expectation that approval of the SIP
will interfere with attainment or
maintenance of the NAAQS or any other
requirements under the Act.

E. Interstate Visibility Transport and
Regional Haze Reasonable Progress
Requirements

Comment E.1: A state can satisfy
prong 4 interstate transport
requirements with a fully approved
regional haze SIP. EPA’s proposal
contains numerous fatal flaws and EPA
cannot approve the State’s SIP submittal
for Domtar Ashdown Mill. Therefore,
EPA similarly cannot approve prong 4
since the State does not have a fully
approvable regional haze SIP. Similarly,
EPA cannot determine the State’s SIP
meets the reasonable progress
requirements under 40 CFR 51.308(d)(1)
since the State’s BART alternative fails
to comply with the Act and regulations.

Response: We disagree with the
commenter’s assertion that EPA is

prohibited from approving the Arkansas
SIP submission regarding interstate
visibility transport requirements and
regional haze reasonable progress
requirements. As explained in our
proposed rule,38 a state can
demonstrate compliance with CAA
section 110(a)(2)(D)(i)(II) prong 4 by
either having a fully-approved regional
haze SIP or by demonstrating that
emissions within its jurisdiction do not
interfere with another air agency’s plans
to protect visibility.137 The State
addressed interstate visibility transport
requirements in its 2018 Phase II SIP
revision, as supplemented by the
Arkansas 2015 O; NAAQS Interstate
Transport SIP revision (submitted
October 4, 2019), for the following
NAAQS: the 2006 24-hour PM, 5
NAAQS; the 2012 annual PM, 5
NAAQS; the 2008 and 2015 eight-hour
03 NAAQS; the 2010 one-hour NO,
NAAQS; and the 2010 one-hour SO,
NAAQS. The State’s analysis in the
Arkansas 2015 O3 NAAQS Interstate
Transport SIP supersedes the interstate
visibility transport portion of the 2017
infrastructure SIP.138

136 See 85 FR 14847.

137 See ““Guidance on Infrastructure State
Implementation Plan (SIP) Elements under CAA
sections 110(a)(1) and 110(a)(2)” by Stephen D.
Page (Sept. 13, 2013), (pages 32-35).

138 Sge 83 FR 6470. The State submitted a SIP
revision that addressed all four infrastructure
prongs from section 110(a)(2)(D)(i) for the 2008 lead

As to the first basis for approval, the
Arkansas Regional Haze NOx SIP
revision 139 (Phase I), the Arkansas
Regional Haze SO, and PM SIP
revision 140 (Phase II), and this action
(the Arkansas Regional Haze Phase III
SIP revision) together fully address the
State’s outstanding regional haze
requirements for the first planning
period and address the deficiencies of
the 2008 Arkansas Regional Haze SIP
that were identified in EPA’s March 12,
2012, action. Thus, Arkansas now has a
fully-approved regional haze SIP for the
first planning period. This is sufficient
under EPA’s 2013 infrastructure SIP
guidance to determine that Arkansas has
also adequately addressed interstate
visibility transport under “prong 4" for
the above-listed NAAQS.

As an alternative basis for approval of
Arkansas’ CAA section 110(a)(2)(D)(1)(II)
prong 4 SIP submittals, EPA finds that
DEQ provided an adequate
demonstration that it is not interfering
with other states’ visibility programs in
the Arkansas 2015 O; NAAQS Interstate
Transport SIP submittal, which
addressed the prong 4 requirements for

(Pb) NAAQS, the 2006 and 2012 PM, s NAAQS, the
2008 O3 NAAQS, the 2010 SO, NAAQS, and the
2010 NO> NAAQS. We deferred taking action on the
110(a)(2)(D)(1)(II) prong 4 portion of that
infrastructure SIP for a future rulemaking with the
exception of the 2008 Pb NAAQS.

13983 FR 5927.

14084 FR 51033.
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the six NAAQS previously mentioned.
Arkansas documented its
apportionment of emission reduction
obligations needed at the affected Class
I areas in other states and provided a
demonstration that the SIP includes
approved federally enforceable
measures that contribute to achieving
the 2018 RPGs set for those areas.141
The demonstration showed that
emissions within Arkansas’ jurisdiction
do not interfere with other air agencies’
plans to protect visibility, as expressed
via the 2018 reasonable progress goals
for Class I areas in other states. In
particular, Arkansas’ SIP submittals
demonstrated that the RPGs for the only
two Class I areas outside Arkansas
potentially impacted by Arkansas
emissions, Hercules-Glades Wilderness
and Mingo National Wildlife Refuge, in
Missouri, were achieving the visibility
goals that were determined through
interstate consultation. Further, the
emissions from certain EGU sources in
Arkansas are demonstrated to be below
the levels Arkansas had agreed to in the
interstate consultation process.

For these reasons, Arkansas has
fulfilled its prong 4 visibility transport
requirements for the 2006 24-hour PM, 5
NAAQS; the 2012 annual PM; 5
NAAQS; the 2008 and 2015 eight-hour
03 NAAQS; the 2010 one-hour NO,
NAAQS; and the 2010 one-hour SO,
NAAQS in accordance with EPA’s 2013
infrastructure SIP guidance. This
alternative basis for approving these SIP
submittals is not dependent on
Arkansas having a fully approved
Regional Haze SIP for the first planning
period, and it is not dependent on the
emission reductions achieved by the
BART alternative for the two BART
sources at Domtar Ashdown Mill. Thus,
this basis for these prong 4 approvals is
independent and severable from any
other aspect of this action. Such
approvals, on this basis, would not be
affected by any administrative or
judicial action altering, modifying,
vacating, remanding, staying, or

enjoining any other aspect of this action.

The commenter’s objections to EPA
approving reasonable progress
requirements have been addressed in
previous responses in this document.

F. Comments From Domtar

Comment F.1: Overall the commenter
agrees with EPA’s summary of ADEQ’s
BART Alternative for the Ashdown
Mill, and further agrees that the BART
Alternative, by the clear weight of
evidence, achieves greater reasonable
progress than the FIP. Commenter
supports EPA’s determination that the

141 See 85 FR 14847, 14865.

BART Alternative meets the applicable
Regional Haze requirements and
supports approving DEQ’s Regional
Haze Phase III SIP submittal.
Commenter also agrees and supports
EPA’s determination that with this
submittal ADEQ has satisfied all of the
regional haze first planning period SIP
requirements for Domtar.

Response: We appreciate the
commenter’s support of our proposed
approval.

Comment F.2: The commenter
believes a sufficient demonstration was
made to grant an exemption under 40
CFR 51.303. However, for purposes of
these comments, the commenter
supports EPA’s proposal with the
reservation that it reserves the right to
raise challenges to EPA’s modeling
approach in any effort to impose further
reductions on the Ashdown Mill
emissions in any subsequent Regional
Haze SIP proceedings that may involve
the Ashdown Mill.

Response: We appreciate the
commenter’s support of our proposed
approval. An exemption under 40 CFR
51.303 is outside the scope of this
action.

Comment F.3: Two nonsubstantive
corrections were suggested for
consideration to make the proposed
action record factually correct, but do
not affect the BART alternative limits or
conditions: 142

e At 14851, middle column about
two-thirds of the way down, referring to
Power Boiler 1: ‘It is equipped with a
wet electrostatic precipitator. . . .’ It
should be stated ‘It was. . . .” The wet
electrostatic precipitator is no longer
needed after the boiler was converted to
burn natural gas.

e At 14855, middle column just above
Table 2, referring to the FIP’s nitrogen
oxide (NOx) BART determination for
Power Boiler 2: ‘. . . achieved by the
installation and operation of low NOx
burners.’ The reference to low NOx
burners needs to be removed.”

Response: The EPA agrees with
commenter’s non substantive textual
edits and the proposed SIP approval
should read as follows:

At 14851, “It is equipped with a wet
electrostatic precipitator’” should be
changed to read:

“It was equipped with a wet
electrostatic precipitator.” With the
conversion and permit modification to
burn only natural gas, the wet
electrostatic precipitator is no longer
needed to control PM emissions from
Power Boiler 1.

142 See March 16, 2020 proposed approval (85 FR
14847).

At 14855, “The NOx Best Available
Retrofit Technology (BART)
determination for Power Boiler No. 2 is
an emission limit of 345 pph on a thirty
boiler-operating-day rolling average,
achieved by the installation and
operation of low NOx burners” should
be changed to read: “The NOx BART
determination for Power Boiler No. 2 is
an emission limit of 345 pph on a thirty
boiler-operating-day rolling average
consistent with the installation and
operation of low NOx burners.” (see 81
FR 66332, 66348). A BART
determination is an emission limit
based on the determination of a
particular control strategy considering
the BART factors, rather than a
requirement to undertake the selected
control.

These non-substantive textual edits
do not impact our analysis and our final
decision regarding approval of the
BART alternative for Power Boilers No.
1 and 2.

IV. Final Action

A. Arkansas Regional Haze Phase III SIP
Submittal

We finalize approval of the Arkansas
Regional Haze Phase III SIP revision
(submitted August 13, 2019) as meeting
the applicable regional haze BART
alternative provisions set forth in 40
CFR 51.308(e)(2) for the Domtar
Ashdown Mill. Specifically, we finalize
approval of the regional haze program-
specific plantwide conditions 32 to 43
from section VI of permit revision
#0287—A0P-R22 (effective August 1,
2019) into the SIP for implementing the
Domtar BART alternative. These
plantwide conditions of permit #0287—
AOP-R22 143 include SO, NOx, and
PM,o emission limits and associated
conditions for implementing these
BART alternative limits for Power Boiler
No. 1 and Power Boiler No. 2.

We finalize approval of the reasonable
progress components under 40 CFR
51.308(d)(1), to the extent they relate to
Domtar Power Boilers No. 1 and 2. With
the approved Phase I and II SIP revision
requirements and the Arkansas Regional
Haze Phase III BART alternative
requirements being approved in this
final action, Arkansas has addressed all
reasonable progress requirements under
40 CFR51.308(d)(1) with a fully-
approved regional haze SIP. We,

143 The permittee will continue to be subject to
the conditions as approved into the SIP even if the
conditions are revised as part of a permit
amendment by DEQ until such time as EPA
approves any revised conditions into the SIP. The
permittee shall remain subject to both the initial
SIP-approved conditions and the revised SIP
conditions, unless and until EPA approves the
revised conditions.
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therefore, finalize approval of the
emission limits and schedules of
compliance long-term strategy element
under 40 CFR 51.308(d)(3)(v)(3)
pertaining to the Domtar Ashdown Mill
in the August 13, 2019, submittal. With
the final approval of the BART
alternative requirements for the Domtar
Ashdown Mill being addressed in this
action, DEQ has satisfied all long-term
strategy requirements under 40 CFR
51.308(d)(3), as pertains to the first
planning period for regional haze. We
agree with DEQ’s determination that the
revised 2018 RPGs in the Phase II action
do not need to be revised further. We
finalize approval of the State’s
withdrawal of the current PM;o BART
determination of 0.07 Ib/MMBtu for
Power Boiler No. 1 in the 2008 Arkansas
Regional Haze SIP, and approve its
replacement with the PM;o BART
alternative limit in the Arkansas
Regional Haze Phase III SIP submittal.
We finalize approval of Arkansas’
consultation with FLMs and Missouri
and finalize our determination that the
SIP submittal satisfies the consultation
requirements under 40 CFR 51.308(i)(2)
and 40 CFR 51.308(d)(3)(i).

B. Arkansas Visibility Transport

We finalize approval of the portion of
the Arkansas 2015 O3 NAAQS Interstate
Transport SIP revision (submitted
October 4, 2019) addressing CAA
section 110(a)(2)(D)(i)(II) prong 4
visibility transport for the following six
NAAQS: 2006 24-hour PM, s NAAQS;
the 2012 annual PM, s NAAQS; the 2008
and 2015 eight-hour O3 NAAQS; the
2010 one-hour NO, NAAQS; and the
2010 one-hour SO, NAAQS. We also
finalize approval of the visibility
transport portion of the 2018 Phase II
SIP revision, as supplemented by the
Arkansas 2015 O; NAAQS Interstate
Transport SIP revision. The State’s
analysis in the Arkansas 2015 O3
NAAQS Interstate Transport SIP
supersedes the visibility transport
portion of the 2017 infrastructure SIP.
We finalize approval of the prong 4
portions of these SIP submittals on the
basis that Arkansas has a fully-approved
regional haze SIP with our final
approval of the Arkansas Regional Haze
Phase III SIP submittal. The Arkansas
Regional Haze NOx SIP revision,144 the
Arkansas Regional Haze SO, and PM
SIP revision,145 and the Arkansas
Regional Haze Phase III SIP revision
together fully address the deficiencies of

144 Final action approved on February 12, 2018
(83 FR 5927).

145 See 83 FR 62204 (November 30, 2018) for
proposed approval and 84 FR 51033 (September 27,
2019) for final approval.

the 2008 Arkansas Regional Haze SIP
that were identified in the March 12,
2012 partial approval/partial
disapproval action. Arkansas has a
fully-approved regional haze SIP
comprised of the portion of the 2008
Arkansas Regional Haze SIP approved
in our 2012 final action, the Arkansas
Regional Haze NOx SIP revision, the
Arkansas Regional Haze SO, and PM
SIP revision, and the Arkansas Regional
Haze Phase III SIP revision. A fully-
approved regional haze plan ensures
that emissions from Arkansas sources
do not interfere with measures required
to be included in another air agencies’
plans to protect visibility. As an
alternative basis for approval of CAA
section 110(a)(2)(D)(i)(II) prong 4 for
these NAAQS, we finalize a
determination that Arkansas has
provided an adequate demonstration in
the October 4, 2019 submittal showing
that emissions within its jurisdiction do
not interfere with other air agencies’
plans to protect visibility.

C. CAA Section 110(1)

We finalize our determination that
approval of the Arkansas Regional Haze
Phase III SIP revision and concurrent
withdrawal of the corresponding parts
of the FIP meet the provisions of CAA
section 110(1).

V. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of revisions
to the Arkansas source specific
requirements as described in the Final
Action section above. The EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov a (please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference in the next
update to the SIP compilation.

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);

40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the requirements of the Clean
Air Act. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, described in
the Unfunded Mandates Reform Act of
1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
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that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 21, 2021.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,

and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Best available retrofit
technology, Incorporation by reference,
Intergovernmental relations, Interstate
transport of pollution, Nitrogen dioxide,
Ozone, Particulate matter, Regional
haze, Reporting and recordkeeping
requirements, Sulfur oxides, Visibility.

Dated: March 10, 2021.

David Gray,
Acting Regional Administrator, Region 6.

Title 40, chapter I, of the Code of

Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart E—Arkansas

m2.In§52.170:

m a. The table in paragraph (d), entitled
“EPA-Approved Arkansas Source-
Specific Requirements” is amended by
adding an entry for “Domtar Ashdown
Mill” at the end of the table.

m b. In paragraph (e), the third table
titled “EPA-Approved Non-Regulatory
Provisions and Quasi-Regulatory
Measures in the Arkansas SIP” is
amended by adding an entry for
‘““Arkansas Regional Haze Phase III SIP
Revision” at the end of the table.

The additions read as follows:

§52.170 Identification of plan.
* * * * *
(d) * ok %

EPA-APPROVED ARKANSAS SOURCE-SPECIFIC REQUIREMENTS

State
Name of source Permit or order No. %‘?&r&‘i’\?el/ EPA approval date Comments
date

Domtar Ashdown Mill Permit

Register citation].

8/1/2019 3/22/2021 [Insert Federal

Approval of plantwide conditions 32 to
43 of section VI from the permit, ad-
dressing emission limits for SO,, NOx,
and PM;, and conditions for imple-
menting the BART alternative for
Power Boilers No. 1 and 2.

(e) * x %

EPA-APPROVED NON-REGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE ARKANSAS SIP

State
o Applicable geographic or submittal/ .
Name of SIP provision nonattainment area effective EPA approval date Explanation
date

Arkansas Regional Haze Statewide

Phase Il SIP Revision.

Register citation].

8/13/2019 3/22/2021 [Insert Federal

Approval of regional haze SIP revision
pertaining to the Domtar Ashdown mill
that addresses SO,, NOx, and PMo
BART alternative requirements under
40 CFR 51.308(e)(2); reasonable
progress components under 40 CFR
51.308(d)(1); and long-term strategy
components under 40 CFR
51.308(d)(3) for this facility.
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EPA-APPROVED NON-REGULATORY PROVISIONS AND QUASI-REGULATORY MEASURES IN THE ARKANSAS SIP—Continued

Name of SIP provision

Applicable geographic or
nonattainment area

State
submittal/
effective
date

EPA approval date

Explanation

Arkansas 2015 O; NAAQS  Statewide ............

Interstate Transport SIP
Revision.

Arkansas Regional Haze
SO, and PM SIP Revi-
sion.

Statewide ............

Register citation].

Register citation].

10/4/2019 3/22/2021 [Insert Federal

8/8/2018 3/22/2021 [Insert Federal

Approval of visibility transport portion of
this interstate transport SIP revision
that addresses CAA section
110(a)(2)(D)(i)(Il) for the following
NAAQS: 2006 24-hour PM, s NAAQS;
the 2012 annual PM,s NAAQS; the
2008 and 2015 eight-hour O3 NAAQS;
the 2010 one-hour NO, NAAQS; and
the 2010 one-hour SO, NAAQS.

Approval of visibility transport portion of
this regional haze SIP revision, as
supplemented by the Arkansas 2015
Os; NAAQS Interstate Transport SIP
Revision.

m 3.In §52.173, add paragraphs (h) and
(i) to read as follows:

§52.173 Visibility protection.
* * * * *

(h) Arkansas Regional Haze Phase III
SIP Revision. The Arkansas Regional
Haze Phase III SIP Revision submitted
on August 13, 2019, is approved as
follows:

(1) The clear weight of evidence
determination that the BART alternative
for Power Boilers No. 1 and 2 satisfies
all of the applicable regional haze
provisions set forth in 40 CFR
51.308(e)(2)(i) to (iv) for the Domtar
Ashdown Mill with respect to SO,
NOX, and PM]().

(2) The regional haze program-specific
plantwide conditions 32 to 43 from
section VI of Permit #0287—-A0P-R22
are approved for Power Boilers No. 1
and 2 for the Domtar Ashdown Mill,
which contain SO,, NOx, and PM ;g
emission limits and conditions for
implementing the BART alternative.

(3) The approval of the withdrawal of
the current PM;o BART determination of
0.07 1Ib/MMBtu for Power Boiler No. 1
in the 2008 Arkansas Regional Haze SIP
and replacement with the PM;o BART
alternative limit in the Arkansas
Regional Haze Phase III SIP Revision.

(4) The reasonable progress
components under 40 CFR 51.308(d)(1)
pertaining to the Domtar Ashdown Mill
are approved.

(5) The long-term strategy component
pertaining to the Domtar Ashdown Mill
that includes the emission limits and
schedules of compliance component
under 40 CFR 51.308(d)(3)(v)(3) is
approved.

(6) Consultation and coordination in
the development of the SIP revision
with the FLMs and with other states
with Class I areas affected by emissions
from Arkansas sources, as required

under 40 CFR 51.308(i)(2) and 40 CFR
51.308(d)(3)(i), is approved.

(i) Portions of the Arkansas 2015 Os
NAAQS Interstate Transport SIP
Revision and Arkansas Regional Haze
SO and PM SIP Revision addressing
Visibility Transport. The portion of the
Arkansas 2015 O; NAAQS Interstate
Transport SIP revision addressing the
visibility transport requirements of CAA
section 110(a)(2)(D)(@1)(II) for Arkansas
for the 2006 24-hour PM, s NAAQS; the
2012 annual PM, s NAAQS; the 2008
and 2015 eight-hour Oz NAAQS; the
2010 one-hour NO, NAAQS; and the
2010 one-hour SO, NAAQS are
approved. The visibility transport
portion of the Arkansas Regional Haze
SO, and PM SIP revision, as
supplemented by the Arkansas 2015 O3
NAAQS Interstate Transport SIP
revision, is also approved.

[FR Doc. 2021-05362 Filed 3-19-21; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of Inspector General

42 CFR Part 1001
RIN 0936—-AA08

Fraud and Abuse; Removal of Safe
Harbor Protection for Rebates
Involving Prescription
Pharmaceuticals and Creation of New
Safe Harbor Protection for Certain
Point-of-Sale Reductions in Price on
Prescription Pharmaceuticals and
Certain Pharmacy Benefit Manager
Service Fees; Additional Delayed
Effective Date

AGENCY: Office of Inspector General
(OIG), Health and Human Services
(HHS).

ACTION: Final rule; notification of court-
ordered delay of effective date.

SUMMARY: As required by an order
issued by the U.S. District Court for the
District of Columbia, this action
provides notice of the delay of the
effective date of certain amendments to
the safe harbors to the Federal anti-
kickback statute that were promulgated
in a final rule (“Fraud And Abuse;
Removal of Safe Harbor Protection for
Rebates Involving Prescription
Pharmaceuticals And Creation of New
Safe Harbor Protection for Certain Point-
of-Sale Reductions in Price on
Prescription Pharmaceuticals and
Certain Pharmacy Benefit Manager
Service Fees”) published on November
30, 2020. The new effective date for
these certain amendments is January 1,
2023.

DATES: As of March 18, 2021, the
January 29, 2021 effective date of the
amendments to 42 CFR 1001.952(h)(6)
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through (9), (cc), and (dd) published at
85 FR 76666, November 30, 2020, which
was delayed to March 22, 2021,
pursuant to the rule published at 86 FR
7815, February 2, 2021, is further
delayed until January 1, 2023. In
addition, the effective date of the
corrections published at 86 FR 7815,
February 2, 2021, is delayed from March
22, 2021, to January 1, 2023.
FOR FURTHER INFORMATION CONTACT:
Aaron Zajic, (202) 619-0335.
SUPPLEMENTARY INFORMATION: In the
Federal Register of November 30, 2020,
the Department issued a final rule
establishing four changes to the
regulatory safe harbors to the Federal
anti-kickback statute (Social Security
Act Section 1128B(b)). Specifically, the
final rule: (1) Amended 42 CFR
1001.952(h)(5) to remove safe harbor
protection for reductions in price for
prescription pharmaceutical products
provided to plan sponsors under Part D;
(2) created a new safe harbor at
§ 1001.952(cc) for certain point-of-sale
reductions in price offered by
manufacturers on prescription
pharmaceutical products that are
payable under Medicare Part D or by
Medicaid managed care organizations
that meet certain criteria; (3) created a
new safe harbor at § 1001.952(dd) for
fixed fees that manufacturers pay to
pharmacy benefit managers (PBMs) for
services rendered to the manufacturers
that meet specified criteria; and (4)
added new paragraphs (h)(6) through (9)
to 42 CFR 1001.952, defining certain
terms. The final rule was published
with an effective date of January 29,
2021, except for the amendments to 42
CFR 1001.952(h)(5), which were to be
effective on January 1, 2022.

On January 12, 2021, a lawsuit
challenging the final rule was filed in
the U.S. District Court for the District of

Columbia.? On January 30, 2021, the
Court issued an order postponing until
January 1, 2023, the effective date of the
provisions of the final rule that were
scheduled to take effect on January 1,
2022.2 Consistent with that order, the
Department notified the public that the
effective date of the amendments to 42
CFR 1001.952(h)(5) in the final rule is
now January 1, 2023.3

In the Federal Register of February 2,
2021, the Department announced that it
was undertaking a regulatory review of
the interactions between the final rule’s
various provisions and the overall
regulatory framework.* To assure
adequate time to determine what
additional action, if any, would be
appropriate, the Department delayed
until March 22, 2021, the effective date
of the amendments to 42 CFR
1001.952(h)(6) through (9), (cc), and
(dd) published at 85 FR 76666,
November 30, 2020. In addition, the
Department determined that the
November 2020 final rule contained a
technical error in the amendatory
instructions that would have prevented
the Office of the Federal Register from
properly incorporating the amendments
to §1001.952 into the CFR. The
Department’s February 2, 2021, Federal
Register publication therefore
announced a technical correction to
those instructions that would likewise
take effect on March 22, 2021.

1 Pharmaceutical Care Management Association
v. United States Department of Health & Human

Services et al., No. 1:21-cv—00095 (D. D.C. filed Jan.

12, 2021).

2 Pharmaceutical Care Management Association
v. United States Department of Health & Human
Services et al., No. 1:21-cv-00095 (D. D.C. Jan. 30,
2021) (order granting joint stipulation and
postponing effective date), Doc. No. 19.

386 FR 10181 (Feb. 19, 2021).

486 FR 7815 (Feb. 2, 2021).

On March 15, 2021, the Court issued
an order postponing until January 1,
2023, the effective date of all provisions
of the final rule that were scheduled to
take effect on March 22, 2021.5
Consistent with that order, the
Department is taking this action to
notify the public that the effective date
of the amendments to 42 CFR
1001.952(h)(6) through (9), (cc), and
(dd) in the final rule (inclusive of the
technical correction) is now January 1,
2023. Pursuant to the court order, any
obligation to comply with a deadline
tied to the effective date of these
amendments is similarly postponed,
and those obligations and deadlines are
now tied to the postponed effective
date.

To the extent that 5 U.S.C. 553 applies
to this action, implementation of this
action without opportunity for public
comment is based on the good cause
exception in 5 U.S.C. 553(b)(B). Seeking
public comment is impracticable,
unnecessary, and contrary to the public
interest. The postponement of the
effective date, until January 1, 2023, is
required by court order in accordance
with the court’s authority to postpone a
rule’s effective date pending judicial
review (5 U.S.C. 705). Seeking prior
public comment on this postponement
would have been impracticable, as well
as contrary to the public interest in the
orderly issue and implementation of
regulations.

Norris Cochran,

Acting Secretary.

[FR Doc. 2021-05903 Filed 3—-18-21; 4:15 pm]
BILLING CODE P

5 Pharmaceutical Care Management Association
v. United States Department of Health & Human
Services et al., No. 1:21-cv—00095 (D. D.C .Mar. 15,
2021) (order granting joint stipulation and
postponing effective date), Doc. No. 27.
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary
6 CFR Part 5

[Docket No. ICEB-2020-0007]

Privacy Act of 1974: Implementation of
Exemptions; U.S. Department of
Homeland Security/Immigration and
Customs Enforcement—018 Analytical
Records System of Records

AGENCY: U.S. Immigration and Customs
Enforcement, U.S. Department of
Homeland Security.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is giving
concurrent notice of a newly established
system of records pursuant to the
Privacy Act of 1974 for the “DHS/U.S.
Immigration and Customs Enforcement
(ICE)-018 Analytical Records System of
Records” and this proposed rulemaking.
In this proposed rulemaking, the
Department proposes to exempt
portions of the system of records from
one or more provisions of the Privacy
Act because of criminal, civil, and
administrative enforcement
requirements.

DATES: Comments must be received on
or before April 21, 2021.

ADDRESSES: You may submit comments,
identified by docket number ICEB—
2020-0007, by one of the following
methods:

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-343-4010.

e Mail: James Holzer, Acting Chief
Privacy Officer, Privacy Office, U.S.
Department of Homeland Security,
Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://

www.regulations.gov, including any
personal information provided.
Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Jordan
Holz, ICEPrivacy-GeneralMailbox@
ice.dhs.gov, Privacy Officer, U.S.
Immigration and Customs Enforcement
(ICE), 500 12th Street SW, Mail Stop
5004, Washington, DC 20536. For
privacy questions, please contact: James
Holzer, Privacy@hq.dhs.gov, (202) 343—
1717, Acting Chief Privacy Officer,
Privacy Office, U.S. Department of
Homeland Security, Washington, DC
20528-0655.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with the Privacy Act of
1974, 5 U.S.C. 552a, the U.S.
Department of Homeland Security
(DHS), U.S. Immigration and Customs
Enforcement (ICE) proposes to issue a
new system of records notice (SORN)
titled, “DHS/ICE-018 Analytical
Records.” DHS/ICE is creating a new
system of records to better reflect and
clarify the nature of all records
collected, maintained, processed, and
shared by ICE in large analytical data
environments. A fuller description of
this SORN can be found herein the
Federal Register.

The DHS/ICE-018 Analytical Records
system of records consolidates the
following two notices, DHS/ICE-005
Trade Transparency Analysis and
Research (TTAR) System of Records, 79
FR 71112, (December 1, 2014), and
DHS/ICE-016 FALCON Search and
Analysis (FALCON-SA) System of
Records, 82 FR 20905, (May 4, 2017),
into one new system of records. This
new system of records reflects the types
of information and records ICE collects
and maintains in analytical systems to
support its law enforcement and
investigative mission, rather than
linking the SORN to specific IT
system(s).

ICE analytical systems help ICE
personnel conduct research and analysis
using advanced analytic tools in support
of their law enforcement and
investigative mission. These tools allow
ICE to query, analyze, and present large
amounts of data in a variety of formats
that can help illuminate relationships

among the various data elements. Some
analytical tools may incorporate the use
of artificial intelligence and machine
learning to assist ICE personnel in
examining large and complex datasets.
All analytical systems and tools under
this system of records use a central data
store to eliminate the need for multiple
copies of the data.

This system of records ingests and
aggregates data from a number of system
and database interfaces that collects
data for ICE’s law enforcement, national
security, immigration enforcement, and
customs enforcement missions. The
analytical data store also contains
metadata that is created by an ICE
analytical system when it ingests data.
ICE uses the metadata to apply access
controls and other system rules (such as
retention policies) to the contents of the
central data store. The metadata also
provides important contextual
information about the date the
information was added to the data store
and the source system where the data
originated. ICE analytical systems also
ingest external information from non-
federal entities, including state and
local law enforcement authorities,
private corporations, or foreign
governments.

The DHS/ICE-018 Analytical Records
SORN also covers tips submitted to ICE
via email, an online form on the ICE
website, or by calling an ICE tip line
phone number. These tips are created
electronically using an ICE-wide tip line
interface or may be manually entered by
ICE analysts. Once ICE analysts
adjudicate the tips for action, the tips
will then be accessible to authorized
users to conduct further investigation.

Users of an analytical tool or system
may create visualizations, match
records, or create analyses of large
volumes of data through algorithmic
processes. The end result of user efforts
with an analytical tool, such as a map
or list, is an analytical work product.
Analytical products, information
sharing, and user collaboration made
possible in analytical systems may
result in the creation of a lead to the
field.

Consistent with DHS’s information
sharing mission, information stored in
the DHS/ICE—018 Analytical Records
system of records may be shared with
other DHS Components components
that have a need to know the
information to carry out their national
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security, law enforcement, immigration,
intelligence, or other homeland security
functions. In addition, DHS/ICE may
share information with appropriate
federal, state, local, tribal, territorial,
foreign, or international government
agencies consistent with the routine
uses set forth in this system of records
notice.

II. Privacy Act

The Privacy Act embodies fair
information practice principles in a
statutory framework governing the
means by which federal government
agencies collect, maintain, use, and
disseminate individuals’ records. The
Privacy Act applies to information that
is maintained in a “system of records.”
A “‘system of records” is a group of any
records under the control of an agency
from which information is retrieved by
the name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. In the Privacy Act, an
individual is defined to encompass U.S.
citizens and lawful permanent
residents. Additionally, and similarly,
the Judicial Redress Act (JRA) provides
a statutory right to covered persons to
make requests for access and
amendment to covered records, as
defined by the JRA, along with judicial
review for denials of such requests. In
addition, the JRA prohibits disclosures
of covered records, except as otherwise
permitted by the Privacy Act.

The Privacy Act allows government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed and provide an
opportunity for public comment.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for DHS/ICE-018 Analytical Records
System of Records. Some information in
DHS/ICE-018 Analytical Records
System of Records relates to official
DHS national security, law enforcement,
immigration, and intelligence activities.
These exemptions are needed to protect
information relating to DHS activities
from disclosure to subjects or others
related to these activities. Specifically,
the exemptions are required to preclude
subjects of these activities from
frustrating these processes; to avoid
disclosure of activity techniques; to
protect the identities and physical safety
of confidential informants and law
enforcement personnel; to ensure DHS’
ability to obtain information from third
parties and other sources; to protect the
privacy of third parties; and to safeguard

classified information. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

In appropriate circumstances, when
compliance would not appear to
interfere with or adversely affect the law
enforcement purposes of this system
and the overall law enforcement
process, the applicable exemptions may
be waived on a case by case basis.

A system of records notice for DHS/
ICE-018 Analytical Records System of
Records is also published in this issue
of the Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
chapter I of title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.

m 2. In appendix C to part 5, add
paragraph 85 to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

85. The DHS/ICE-018 Analytical Records
System of Records consists of electronic and
paper records and will be used by DHS and
its components. The DHS/ICE-018 Analytical
Records System of Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to the enforcement
of civil and criminal laws; investigations,
inquiries, and proceedings thereunder; and
national security and intelligence activities.
The DHS/ICE-018 Analytical Records System
of Records contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS and its components
and may contain personally identifiable
information collected by other federal, state,
local, tribal, foreign, or international
government agencies.

The Secretary of Homeland Security,
pursuant to 5 U.S.C. 552a(j)(2), has exempted
this system from the following provisions of
the Privacy Act: 5 U.S.C. 552a(c)(3), (c)(4),
(d), (e)(1), (e)(2), (e)(3), (e)(4)(G), (e)(4)(H),
(e)4)(D, (e)(5), (e)(8), (1), and (g).
Additionally, the Secretary of Homeland
Security, pursuant to 5 U.S.C. 552a (k)(2), has
exempted this system from the following
provisions of the Privacy Act: 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G), (e)(4)(H), and
(f). Where a record received from another
system has been exempted in that source
system under 5 U.S.C. 552a(j)(2), DHS will
claim the same exemptions for those records
that are claimed for the original primary
systems of records from which they

originated and claims any additional
exemptions set forth here.

Exemptions from these particular
subsections are justified, on a case-by-case
basis to be determined at the time a request
is made, for the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process. When an
investigation has been completed,
information on disclosures made may
continue to be exempted if the fact that an
investigation occurred remains sensitive after
completion.

(b) From subsection (d) (Access and
Amendment to Records) because access to
the records contained in this system of
records could inform the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to the
existence of that investigation and reveal
investigative interest on the part of DHS or
another agency. Access to the records could
permit the individual who is the subject of
a record to impede the investigation, to
tamper with witnesses or evidence, and to
avoid detection or apprehension.
Amendment of the records could interfere
with ongoing investigations and law
enforcement activities and would impose an
unreasonable administrative burden by
requiring investigations to be continually
reinvestigated. In addition, permitting access
and amendment to such information could
disclose security-sensitive information that
could be detrimental to homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information Directly from Individuals)
because requiring that information be
collected from the subject of an investigation
would alert the subject to the nature or
existence of the investigation, thereby
interfering with that investigation and related
law enforcement activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information could impede law enforcement
by compromising the existence of a
confidential investigation or reveal the
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identity of witnesses or confidential
informants.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with subsection (e)(5)
would preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(j) From subsection (g) (Civil Remedies) to
the extent that the system is exempt from
other specific subsections of the Privacy Act.

James Holzer,

Acting Chief Privacy Officer, U.S. Department
of Homeland Security.

[FR Doc. 2021-05643 Filed 3-19-21; 8:45 am]
BILLING CODE 9111-28-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. USCBP-2020-0051]
RIN 1651-AB30

Privacy Act of 1974: Implementation of
Exemptions; U.S. Department of
Homeland Security/U.S. Customs and
Border Protection-018 Customs Trade
Partnership Against Terrorism System
of Records

AGENCY: U.S. Customs and Border
Protection, U.S. Department of
Homeland Security.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is giving
concurrent notice of a modified and
reissued system of records pursuant to

the Privacy Act of 1974 for the “DHS/
U.S. Customs and Border Protection
(CBP)-018 Customs Trade Partnership
Against Terrorism System of Records,”
and this proposed rulemaking. In this
proposed rulemaking, the Department
and CBP proposes to exempt portions of
the system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements.

DATES: Comments must be received on
or before April 21, 2021.

ADDRESSES: You may submit comments,
identified by docket number USCBP—
2020-0051, by one of the following
methods:

o Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-343-4010.

e Mail: James Holzer, Acting Chief
Privacy Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions, please contact: Debra
Danisek, Privacy.CBP@cbp.dhs.gov,
(202) 344-1610, CBP Privacy Officer,
U.S. Customs and Border Protection,
1300 Pennsylvania Avenue NW,
Washington, DC 20229. For privacy
issues, please contact: James Holzer,
Privacy@hq.dhs.gov, (202) 343-1717,
Acting Chief Privacy Officer, Privacy
Office, U.S. Department of Homeland
Security, Washington, DC 20528-0655.
SUPPLEMENTARY INFORMATION:

I. Background

In accordance with the Privacy Act of
1974, 5 U.S.C. 552a, the U.S.
Department of Homeland Security
(DHS), U.S. Customs and Border
Protection (CBP) proposes to modify
and reissue a current DHS system of
records titled, “DHS/CBP-018 Customs
Trade Partnership Against Terrorism
System of Records.” DHS/CBP is
reissuing this modified system of
records notice to update its description
of how CBP collects and maintains
information pertaining to prospective,
ineligible, current, or former trade
partners in the CTPAT Program; other
entities and individuals in their supply
chains; and members of foreign

governments’ secure supply chain
programs that have been recognized by
CBP, through a mutual recognition
arrangement or comparable
arrangement, as being compatible with
CTPAT. DHS/CBP is updating this
system of records notice to clarify that
CTPAT Program members may also
submit information to DHS/CBP under
the CTPAT Trade Compliance program,
to include importer self-assessments
and other documentation.

CBP uses the information collected
and maintained through the CTPAT
security and trade compliance programs
to carry out its trade facilitation, law
enforcement, and national security
missions. In direct response to 9/11,
CBP challenged the trade community to
partner with the government to design
a new approach to supply chain
security—one that protects the United
States from acts of terrorism by
improving security while facilitating the
flow of compliant cargo and
conveyances. The result was the CTPAT
Program—a voluntary government/
private sector partnership program in
which certain types of businesses agree
to cooperate with CBP in the analysis,
measurement, monitoring, reporting,
and enhancement of their supply
chains.

Businesses accepted into the CTPAT
Program are called partners and agree to
take actions to protect their supply
chain, identify security gaps, and
implement specific security measures
and best practices in return for
facilitated processing of their shipments
by CBP. The CTPAT Program focuses on
improving security from the point of
origin (including manufacturer,
supplier, or vendor) through a point of
distribution to the destination. The
current security guidelines for CTPAT
Program members address a broad range
of topics including personnel, physical,
and procedural security; access controls;
education, training, and awareness;
manifest procedures; conveyance
security; threat awareness; and
documentation processing. These
guidelines offer a customized solution
for the members, while providing a clear
minimum standard that approved
companies must meet.

Businesses eligible to fully participate
in the CTPAT Program include U.S.
importers; exporters; U.S./Canada
highway carriers; U.S./Mexico highway
carriers; rail and sea carriers; licensed
U.S. Customs brokers; U.S. marine port
authority/terminal operators; U.S.
freight consolidators; ocean
transportation intermediaries and non-
operating common carriers; Mexican
and Canadian manufacturers; and
Mexican long-haul carriers.
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CTPAT Program members in good
standing may optionally participate in
the CTPAT Trade Compliance program.
Beginning in March 2020, the former
Importer-Self Assessment (ISA) Program
was integrated into the CTPAT Program
as CTPAT Trade Compliance. DHS/CBP
is updating this SORN to clarify the
additional records collected as part of
the CTPAT Trade Compliance program,
which is limited to existing CTPAT
Program members. To qualify for the
CTPAT Trade Compliance program, an
importer must submit an additional
application via the CTPAT web portal
and (a) be a Member of the CTPAT
Security Program and in good standing,
(b) meet the eligibility criteria laid out
in the Eligibility Questions, and (c)
complete a Memorandum of
Understanding (MOU) and Program
Questionnaire.

To participate in the CTPAT Program,
a company is required to submit a
confidential, on-line application using
the CTPAT Security Link Portal, https://
ctpat.cbp.dhs.gov. The CTPAT Security
Link Portal is the public-facing portion
of the CTPAT system used by applicants
to submit the information in their
company and supply chain security
profiles.

Additionally, the applicant business
must complete a Supply Chain Security
Profile (SCSP). The information
provided in the SCSP is a narrative
description of the procedures the
applicant business uses to adhere to
each CTPAT Security Criteria or
Guideline articulated for their particular
business type (e.g., importer, customs
broker, freight forwarder, air, sea, and
land carriers, contract logistics
providers) together with any supporting
documentation. Data elements entered
by the applicant business are accessible
for update or revision through the
CTPAT Security Link Portal. An
applicant’s SCSP must provide supply
chain security procedures for each
business in the applicant’s supply
chain, even if those businesses are not,
or do not desire to become, partners of
CTPAT separately. This information is
focused on the security procedures of
those businesses (e.g., whether the
business conducts background
investigations on employees), rather
than the individuals related to those
businesses (e.g., a list of employee
names).

A fuller description of this modified
SORN can be found herein the Federal
Register.

Consistent with DHS’s information
sharing mission, information stored in
the DHS/CBP-018 Customs-Trade
Partnership Against Terrorism (CTPAT)
system of records may be shared with

other DHS Components that have a need
to know the information to carry out
their national security, law enforcement,
immigration, intelligence, or other
homeland security functions. In
addition, DHS/CBP may share
information with appropriate federal,
state, local, tribal, territorial, foreign, or
international government agencies
consistent with the routine uses set
forth in this system of records notice.

II. Privacy Act

The Privacy Act embodies fair
information practice principles in a
statutory framework governing the
means by which federal government
agencies collect, maintain, use, and
disseminate individuals’ records. The
Privacy Act applies to information that
is maintained in a “‘system of records.”
A “‘system of records” is a group of any
records under the control of an agency
from which information is retrieved by
the name of the individual or by some
identifying number, symbol, or other
identifying particular assigned to the
individual. In the Privacy Act, an
individual is defined to encompass U.S.
citizens and lawful permanent
residents. Similarly, the Judicial Redress
Act (JRA) provides a statutory right to
covered persons to make requests for
access and amendment to covered
records, as defined by the JRA, along
with judicial review for denials of such
requests. In addition, the JRA prohibits
disclosures of covered records, except as
otherwise permitted by the Privacy Act.
The Privacy Act allows government
agencies to exempt certain records from
the access and amendment provisions. If
an agency claims an exemption,
however, it must issue a Notice of
Proposed Rulemaking to make clear to
the public the reasons why a particular
exemption is claimed and provide an
opportunity for public comment.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for the DHS/CBP-018 CTPAT System of
Records. Some information in the DHS/
CBP-018 CTPAT System of Records
relates to official DHS national security,
law enforcement, and immigration
activities. These exemptions are needed
to protect information relating to DHS
activities from disclosure to subjects or
others related to these activities.
Specifically, the exemptions are
required to preclude subjects of these
activities from frustrating these
processes or to avoid disclosure of
activity techniques. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension.

In appropriate circumstances, when
compliance would not appear to

interfere with or adversely affect the law
enforcement purposes of this system
and the overall law enforcement
process, the applicable exemptions may
be waived on a case by case basis.

A system of records notice for the
DHS/CBP-018 CTPAT System of
Records is also published in this issue
of the Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
chapter I of title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. Amend the authority citation for
Part 5 to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.

m 2. In appendix C to part 5, add
paragraph 84 to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

84. The DHS/CBP-018 Customs Trade
Partnership Against Terrorism (CTPAT)
System of Records consists of electronic and
paper records and will be used by DHS and
its components. The DHS/CBP-018 CTPAT
System of Records is a repository of
information held by DHS in connection with
its several and varied missions and functions,
including, but not limited to, the
enforcement of civil and criminal laws;
investigations, inquiries, and proceedings
thereunder; and national security activities.
The DHS/CBP-018 CTPAT System of
Records contains information that is
collected by, on behalf of, in support of, or
in cooperation with DHS and its components
and may contain personally identifiable
information collected by other federal, state,
local, tribal, foreign, or international
government agencies.

No exemption shall be asserted with
respect to information requested from and
provided by the CTPAT Program applicant
including, but not limited to, company
profile, supply chain information, and other
information provided during the application
and validation process. CBP will not assert
any exemptions for an individual’s
application data and final membership
determination in response to an access
request from that individual. However, the
Privacy Act requires DHS to maintain an
accounting of the disclosures made pursuant
to all routines uses. Disclosing the fact that
a law enforcement agency has sought
particular records may affect ongoing law
enforcement activities. As such, pursuant to
5 U.S.C. 552a(j)(2), DHS will claim
exemption from sections (c)(3), (e)(8), and (g)
of the Privacy Act of 1974, as amended, as
is necessary and appropriate to protect this
information. Further, DHS will claim
exemption from section (c)(3) of the Privacy
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Act of 1974, as amended, pursuant to 5
U.S.C. 552a(k)(2), as is necessary and
appropriate to protect this information.

Pursuant to exemption 5 U.S.C. 552a(j)(2)
of the Privacy Act, all other CTPAT Program
data, including information regarding the
possible ineligibility of an applicant for
CTPAT Program membership discovered
during the vetting process and any resulting
issue papers, is exempt from 5 U.S.C.
552a(c)(3) and (4); (d); (e)(1), (e)(2), (e)(3),
(e)4)(G), (e)(4)(H), (e)(4)(D), (e)(5) and (e)(8);
(f); and (g). Pursuant to 5 U.S.C. 552a(k)(2),
information regarding the possible
ineligibility of an applicant for CTPAT
Program membership discovered during the
vetting process and any resulting issue
papers are exempt from 5 U.S. 552a(c)(3); (d);
(e)(1), (€)(4)(G), (e)(4)(H), (e)(4)(D); and (f). In
addition, to the extent a record contains
information from other exempt systems of
records, CBP will rely on the exemptions
claimed for those systems.

Finally, in its discretion, CBP may not
assert any exemptions with regard to
accessing or amending an individual’s
application data in the CTPAT Program or
accessing their final membership
determination in the CTPAT programs.

Exemptions from these particular
subsections are justified, on a case-by-case
basis to be determined at the time a request
is made, for the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process. When an
investigation has been completed,
information on disclosures made may
continue to be exempted if the fact that an
investigation occurred remains sensitive after
completion.

(b) From subsection (d) (Access and
Amendment to Records) because access to
the records contained in this system of
records could inform the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to the
existence of that investigation and reveal
investigative interest on the part of DHS or
another agency. Access to the records could
permit the individual who is the subject of
a record to impede the investigation, to
tamper with witnesses or evidence, and to
avoid detection or apprehension.
Amendment of the records could interfere
with ongoing investigations and law
enforcement activities and would impose an
unreasonable administrative burden by
requiring investigations to be continually
reinvestigated. In addition, permitting access
and amendment to such information could

disclose security-sensitive information that
could be detrimental to homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of the
investigation, thereby interfering with that
investigation and related law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information could impede law enforcement
by compromising the existence of a
confidential investigation or reveal the
identity of witnesses or confidential
informants.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with subsection (e)(5)
would preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(j) From subsection (g) (Civil Remedies) to
the extent that the system is exempt from
other specific subsections of the Privacy Act.

James Holzer,

Acting Chief Privacy Officer, U.S. Department
of Homeland Security.

[FR Doc. 2021-05650 Filed 3—19-21; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. FEMA—-2020-0032]
RIN 1660—-AA98

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security Federal Emergency
Management Agency-015 Fraud
Investigations System of Records

AGENCY: Federal Emergency
Management Agency, U.S. Department
of Homeland Security.

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is giving
concurrent notice of a newly established
system of records pursuant to the
Privacy Act of 1974 for the “DHS/
Federal Emergency Management
Agency-015 Fraud Investigations
System of Records” and this proposed
rulemaking. In this proposed
rulemaking, the Department proposes to
exempt portions of the system of records
from one or more provisions of the
Privacy Act because of criminal, civil,
and administrative enforcement
requirements.

DATES: Comments must be received on
or before April 21, 2021.

ADDRESSES: You may submit comments,
identified by docket number FEMA—
2020-0032, by one of the following
methods:

e Federal e-Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:703-483-2999.

e Mail: James Holzer, Acting Chief
Privacy Officer, Privacy Office, U.S.
Department of Homeland Security,
Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Tammi
Hines, (202) 212-5100, FEMA-Privacy@
fema.dhs.gov, Senior Director for
Information Management, Federal
Emergency Management Agency, 500 C
Street SW, Washington, DC 20472-3172.
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For privacy issues please contact: James
Holzer, (202) 343-1717, Privacy@
hq.dhs.gov, Acting Chief Privacy
Officer, Privacy Office, U.S. Department
of Homeland Security, Washington, DC
20528.

SUPPLEMENTARY INFORMATION:

I. Background

In accordance with the Privacy Act of
1974, 5 U.S.C. 552a, the Department of
Homeland Security (DHS) proposes to
establish a new DHS system of records
titled, “DHS/Federal Emergency
Management Agency (FEMA)-015 Fraud
Investigations System of Records.” This
system of records allows DHS/FEMA to
collect and maintain records relating to
disaster fraud investigations involving
misuse of federal disaster funds and/or
benefits. This system of records assists
DHS/FEMA to safeguard and protect
federal disaster funds and/or benefits
from fraud against the United States.
This system of records further assists
FEMA’s Fraud Investigations and
Inspections Division (FIID)
recordkeeping; tracking and managing
fraud inquiries, investigative referrals,
and law enforcement requests; and case
determinations involving disaster funds
and/or benefits fraud, criminal activity,
public safety, and national security
concerns.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for DHS/FEMA—-015 Fraud
Investigations System of Records.
Information covered by this system of
records notice relates to official DHS
national security and law enforcement
missions, and exemptions are needed to
protect information relating to DHS
activities from disclosure to subjects or
others related to these activities.
Specifically, the exemptions are
required to preclude subjects of these
activities from frustrating these
processes; to avoid disclosure of activity
techniques; ensure DHS’s ability to
obtain information from third parties
and other sources; and to protect the
privacy of third parties. Disclosure of
information to the subject of the inquiry
could also permit the subject to avoid
detection or apprehension, which
would undermine the entire
investigative process.

In appropriate circumstances, when
compliance would not appear to
interfere with or adversely affect the law
enforcement purposes of this system
and the overall law enforcement
process, the applicable exemptions may
be waived on a case-by-case basis.

A notice of system of records for DHS/
FEMA-015 Fraud Investigations System
of Records is also published in this
issue of the Federal Register.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.

m 2. In appendix C to part 5, add
paragraph 83 to read as follows:
Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

83. DHS/FEMA—-015 Fraud
Investigations System of Records
consists of electronic and paper records
and will be used by DHS and its
components. DHS/FEMA—-015 Fraud
Investigations System of Records is a
repository of information held by DHS/
FEMA in connection with its several
and varied missions and functions,
including the enforcement of civil and
criminal laws and investigations,
inquiries, and proceedings there under.
DHS/FEMA-015 Fraud Investigations
System of Records contains information
that is collected by, on behalf of, in
support of, or in cooperation with DHS
and its components and may contain
personally identifiable information
collected by other federal, state, local,
tribal, foreign, or international
government agencies.

The Secretary of Homeland Security,
pursuant to 5 U.S.C. 522a(k)(2), has
exempted this system from the
following provisions of the Privacy Act,
subject to limitations set forth in 5
U.S.C. 552a(c)(3); (d); (e)(1); (e)(4)(G);
(e)(4)(H); (e)(4)T); and (f). When a record
received from another system has been
exempted in that source system under 5
U.S.C. 552a(j)(2), DHS will claim the
same exemptions for those records that
are claimed for the original primary
systems of records from which they
originated and claims any additional
exemptions set forth here.

Exemptions from these particular
subsections are justified, on a case-by-
case basis to be determined at the time
a request is made, for the following
reasons:

(a) From subsection (c)(3) (Accounting
for Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation of an actual
or potential criminal, civil, or regulatory
violation to the existence of that
investigation and reveal investigative
interest on the part of DHS as well as

the recipient agency. Disclosure of the
accounting would therefore present a
serious impediment to law enforcement
efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the
individual who is the subject of a record
to impede the investigation, to tamper
with witnesses or evidence, and to
avoid detection or apprehension, which
would undermine the entire
investigative process. When an
investigation has been completed,
information on disclosures made may
continue to be exempted if the fact that
an investigation occurred remains
sensitive after completion.

(b) From subsection (d) (Access and
Amendment to Records) because access
to the records contained in this system
of records could inform the subject of an
investigation of an actual or potential
criminal, civil, or regulatory violation to
the existence of that investigation and
reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual
who is the subject of a record to impede
the investigation, to tamper with
witnesses or evidence, and to avoid
detection or apprehension. Amendment
of the records could interfere with
ongoing investigations and law
enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to
such information could disclose
security-sensitive information that
could be detrimental to homeland
security.

(c) From subsection (e)(1) (Relevancy
and Necessity of Information) because
in the course of investigations into
potential violations of federal law, the
accuracy of information obtained or
introduced occasionally may be unclear,
or the information may not be strictly
relevant or necessary to a specific
investigation. In the interests of effective
law enforcement, it is appropriate to
retain all information that may aid in
establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G) and
(e)(4)(H) (Agency Requirements)
because portions of this system are
exempt from the individual access
provisions of subsection (d) for the
reasons noted above, and therefore DHS
is not required to establish
requirements, rules, or procedures with
respect to such access.

(e) From subsection (e)(4)(I) (Agency
Requirements) Providing notice to
individuals with respect to existence of
records pertaining to them in the system
of records or otherwise setting up
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procedures pursuant to which
individuals may access and view
records pertaining to themselves in the
system would undermine investigative
efforts and reveal the identities of
witnesses, and potential witnesses, and
confidential informants.

(f) From subsection (f) (Agency Rules)
because portions of this system are
exempt from the access and amendment

provisions of subsection (d).
* * * * *

James Holzer,

Acting Chief Privacy Officer, U.S. Department
of Homeland Security.

[FR Doc. 2021-05644 Filed 3—19-21; 8:45 am|
BILLING CODE 9111-19-P

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Part 213a
[Docket ID: USCIS—-2019-0023]
RIN 1615-AC39

Affidavit of Support on Behalf of
Immigrants

AGENCY: U.S. Citizenship and
Immigration Services, Department of
Homeland Security (DHS).

ACTION: Proposed rule; withdrawal.

SUMMARY: The U.S. Department of
Homeland Security (DHS) is
withdrawing a proposed rule that
published on October 2, 2020. The
NPRM had proposed changes to DHS
regulations governing the affidavit of
support requirements under the
Immigration and Nationality Act.

DATES: DHS withdraws the proposed
rule published at 85 FR 62432 on
October 2, 2020, as of March 22, 2021.

ADDRESSES: The docket for this
withdrawn proposed rule is available at
http://www.regulations.gov. Please
search for docket number USCIS-2019-
0023.

FOR FURTHER INFORMATION CONTACT:
Mark Phillips, Residence and
Naturalization Chief, Office of Policy
and Strategy, U.S. Citizenship and
Immigration Services, DHS, 5900
Capital Gateway Drive, Camp Springs,
MD 20746; telephone 240-721-3000
(this is not a toll-free number).
Individuals with hearing or speech
impairments may access the telephone
numbers above via TTY by calling the
toll-free Federal Information Relay
Service at 1-877-889-5627 (TTY/TDD).
SUPPLEMENTARY INFORMATION: On
October 2, 2020, DHS published a notice
of proposed rulemaking (NPRM or

proposed rule) titled “Affidavit of
Support for Immigrants in the Federal
Register (85 FR 62432). This rule
proposed to revise DHS regulations
governing the affidavit of support
requirements under section 213A of the
Immigration and Nationality Act.

The NPRM followed from a
Presidential Memorandum that
President Trump issued on May 23,
2019. The 2019 Presidential
Memorandum, “Enforcing the Legal
Responsibilities of Sponsors of Aliens,”
had directed Federal agencies to
“undertake more effective oversight to
ensure full compliance with Federal
laws on income deeming and
reimbursement.”

On February 2, 2021, President Biden
issued Executive Order 14012,
“Restoring Faith in Our Legal
Immigration Systems and Strengthening
Integration and Inclusion Efforts for
New Americans.” The Executive order
revoked the 2019 Presidential
Memorandum. Because Executive Order
14012 revoked the 2019 Presidential
Memorandum, DHS is withdrawing the
October 2, 2020 NPRM that flowed from
that 2019 Memorandum.

Authority

Executive Order 14012, Restoring
Faith in Our legal Immigration Systems
and Strengthening Integration and
Inclusion Efforts for New Americans; 42
U.S.C. 5201 et seq.

Alejandro N. Mayorkas,

Secretary, U.S. Department of Homeland
Security.

[FR Doc. 2021-05427 Filed 3—-19-21; 8:45 am]
BILLING CODE 9111-97-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0432; Project
Identifier 2013-SW-074-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters (Type Certificate
Previously Held by Eurocopter France)
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Helicopters (Type
Certificate previously held by
Eurocopter France) Model AS350B3 and

EC130T2 helicopters. This proposed AD
was prompted by a report of failure of
an engine digital electronic control unit
(DECU). This proposed AD would
require revising the existing Rotorcraft
Flight Manual (RFM) for your
helicopter. This proposed AD would
also allow the option of modifying the
electronic engine control unit (EECU) as
terminating action for the RFM revision.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by April 21, 2021.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

¢ Hand Delivery: Deliver to Mail
address between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

For Airbus Helicopters service
information identified in this NPRM,
contact Airbus Helicopters, 2701 N
Forum Drive, Grand Prairie, TX 75052;
telephone (972) 641-0000 or (800) 232—
0323; fax (972) 641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html. For Safran
Turbomeca service information
identified in this NPRM, contact Safran
Helicopter Engines, S.A., 64511 Bordes,
France; phone: +33 (0) 5 59 74 45 11.
You may view this service information
at the FAA, Office of the Regional
Counsel, Southwest Region, 10101
Hillwood Pkwy., Room 6N-321, Fort
Worth, TX 76177. For information on
the availability of this material at the
FAA, call (817) 222-5110.

Examining the AD Docket

You may examine the AD docket at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2017-0432; or in person at Docket
Operations between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays. The AD docket contains this
NPRM, the European Aviation Safety
Agency (now European Union Aviation
Safety Agency) (EASA) AD, the EASA
safety information bulletin (SIB), any
comments received, and other
information. The street address for
Docket Operations is listed above.
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FOR FURTHER INFORMATION CONTACT: Jon
Jordan, Rotorcraft Flight Test Pilot,
Southwest Section, Flight Test Branch,
FAA, 10101 Hillwood Pkwy., Fort
Worth, TX 76177; telephone (817) 222—
5110; email jon.jordan@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under ADDRESSES. Include ‘“Docket No.
FAA-2017-0432; Project Identifier
2013-SW-074—-AD" at the beginning of
your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this proposal
because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
agency will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Jon Jordan, Rotorcraft
Flight Test Pilot, Southwest Section,
Flight Test Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone (817) 222-5110; email
jon.jordan@faa.gov. Any commentary
that the FAA receives which is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Background

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2013-0287, dated December 5, 2013
(EASA AD 2013-0287), to correct an
unsafe condition for Eurocopter
(formerly Eurocopter France,
Aerospatiale) Model AS 350 B3 and EC
130 T2 helicopters with an ARRIEL 2D
engine and THALES full authority
digital engine control (FADEC) part
number (P/N) C13165DA00 or P/N
C13165FAO00 installed. The EASA
advises of a report of an in-flight event
where the pilot noticed that the
temporary amber governor (GOV) light
had illuminated, followed by the failure
of the vehicle engine monitoring display
(VEMD) screens, and no availability of
the automatic or auxiliary engine back-
up control ancillary unit (EBCAU).
Subsequent investigation identified an
internal failure of the engine DECU,
which led to loss of fuel flow regulation
(frozen fuel metering unit). This failure
was not indicated to the pilot by a red
GOV warning light as expected, but
with amber GOV indication and loss of
VEMD display instead. EASA also
advises that if this fuel metering unit is
frozen in the open position, it may lead
to a rotor overspeed, and if it is frozen
in the closed position, it may lead to
unavailability of engine power. EASA
states that this condition, if not
addressed, could result in the pilot
identifying the type of failure condition
incorrectly, possibly resulting in an
improper response.

Accordingly, and pending the
development of a DECU assembly
design improvement, the EASA AD
requires incorporating a new procedure
into the Emergency Procedures section
of the RFM and informing all flight
crews of the RFM change. EASA
considers its AD an interim action and
states that further AD action may follow.

After EASA issued EASA AD 2013-
0287, EASA issued SIB No. 2013-23,
dated December 19, 2013, for
Eurocopter AS 350 B3 and EC 130 T2
helicopters with a Turboméca ARRIEL
2D engine installed. The SIB
recommends modifying certain EECUs.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the
European Union, EASA has notified the
FAA about the unsafe condition
described in its AD. The FAA is
proposing this AD after evaluating all
known relevant information and
determining that the unsafe condition

described previously is likely to exist or
develop on other helicopters of the same
type designs.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Airbus Helicopters
Alert Service Bulletin (ASB) No.
AS350-01.00.67 and ASB No. EC130-
04A004, each Revision 2 and dated
February 17, 2014 (ASB AS350-
01.00.67 and ASB EC130-04A004). ASB
AS350-01.00.67 applies to Model
AS350B3 helicopters and ASB EC130-
04A004 applies to Model EC130T2
helicopters. This service information
provides a new RFM procedure in the
event of illumination of the amber GOV
followed by the loss of the VEMD
display.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

The FAA reviewed Safran Turbomeca
Mandatory Service Bulletin No. 292 73
2852, Revision B, dated February 12,
2014. This service information specifies
replacing certain FADEC D EECUs with
certain amended FADEC D EECUs.

Proposed AD Requirements in This
NPRM

This proposed AD would require
revising the Emergency Procedures of
the existing RFM for your helicopter by
inserting Appendix 4. of ASB AS350—
01.00.67 or ASB EC130—-04A004, or a
different document with information
identical to that in Appendix 4., as
applicable to your helicopter model.

As an optional terminating action for
the RFM revision, this proposed AD
would allow installing amendment A on
FADEC P/N C13165DA00 or
amendment B on FADEC P/N
C13165FAO00.

Differences Between This Proposed AD
and the EASA AD

The EASA AD applies to Model
AS350B3 and EC130T2 helicopters,
with an ARRIEL 2D engine and THALES
FADEC P/N C13165DA00 or P/N
C13165FAO00 installed, whereas this
proposed AD would apply to those
helicopters except not those with
THALES FADEC P/N C13165DA00 with
amendment A or P/N C13165FA00 with
amendment B installed. This proposed
AD would also allow installing those
amendments on the FADEC as an
optional termination action, whereas the
EASA AD does not.
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Costs of Compliance

The FAA estimates that this AD, if
adopted as proposed, would affect up to
628 helicopters of U.S. Registry. Labor
rates are estimated at $85 per work-
hour. Based on these numbers, the FAA
estimates the following costs to comply
with this proposed AD.

Revising the existing RFM for your
helicopter would take about 0.25 work-
hour for an estimated cost of $21 per
helicopter and up to $13,188 for the
U.S. fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Would not affect intrastate
aviation in Alaska, and

(3) Would not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive:

Airbus Helicopters (Type Certificate
Previously Held by Eurocopter France):
Docket No. FAA-2017-0432; Project
Identifier 2013—-SW-074—-AD.

(a) Comments Due Date

The FAA must receive comments on this
airworthiness directive (AD) by April 21,
2021.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Helicopters
(Type Certificate previously held by
Eurocopter France) Model AS350B3 and
EC130T2 helicopters, certificated in any
category, with an ARRIEL 2D engine and
THALES full authority digital engine control
(FADEC) part number (P/N) C13165DA00
without amendment A or P/N C13165FA00
without amendment B, installed.

Note 1 to paragraph (c): Helicopters with
an AS350B3e designation are Model
AS350B3 helicopters.

(d) Subject

Joint Aircraft Service Component (JASC)
Code: 7321, Engine Fuel Control/Turbine
Engines.

(e) Unsafe Condition

This AD was prompted by a report of
failure of an engine digital electronic control
unit. The FAA is issuing this AD to prevent
incorrect indicator illumination, display
failure, and loss of fuel flow regulation
(frozen fuel metering unit). The unsafe
condition, if not addressed, could result in
misleading information to the pilot, rotor
overspeed or unavailability of engine power,
and subsequent loss of control of the
helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 25 hours time-in-service after
the effective date of this AD, revise the
Emergency Procedures of the existing
Rotorcraft Flight Manual (RFM) for your
helicopter by inserting Appendix 4. of Airbus
Helicopters Alert Service Bulletin (ASB) No.
AS350-01.00.67 or ASB No. EC130-04A004,

each Revision 2 and dated February 17, 2014
(ASB AS350-01.00.67 or ASB EC130—
04A004), as applicable to your helicopter
model. Inserting a different document with
information identical to that in Appe